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Background: Challengers to congression-
al redistricting plan brought action against
state Legislature and others for declarato-
ry and injunctive relief, asserting unconsti-
tutional partisan or discriminatory intent.
The Circuit Court, Leon County, Terry P.
Lewis, J., 2014 WL 3797315, found the
plan unconstitutional as to two districts
and ordered it withdrawn, along with any
other districts affected thereby. Following
passage by the Legislature during special
session of remedial redistricting plan, and
a 12-day bench trial, the Circuit Court,
2014 WL 4261829, ordered that the 2014
elections be held under the map as enacted
in 2012. Challengers appealed, and sug-
gested certification of the judgment for
direct review by the Supreme Court. De-
fendants cross-appealed and opposed certi-
fication. The District Court of Appeal, Pa-
dovano, J., 2014 WL 4851707, certified
judgment.

Holdings: The Supreme Court, Pariente,
J., held that:

(1) the issue is whether the Legislature
had an improper intent prohibited by
the mandate of the Fair Districts
Amendment;

(2) actions and statements of legislators
and staff was relevant;

(3) trial court was justified in drawing an
adverse inference against the Legisla-
ture in adjudicating challengers’ claim;

(4) evidence supported trial court’s conclu-
sion that the Legislature had unconsti-
tutional partisan intent prohibited by
Amendment;

(5) trial court was required to analyze re-
districting plan as a whole, rather than
with regard to individual districts;

(6) once the trial court finds that the Leg-
islature intended to favor a political
party or an incumbent, burden shifts to
Legislature; and

(7) Legislature was required to redraw re-
districting map for Districts 5, 13, 14,
21, 22, 25, 26, and 27.

Affirmed in part and reversed in part.
Lewis, J., concurred in the result.

Canady, J., dissented and filed opinion in
which Polston, J., joined.

1. Election Law &=17

Partisan gerrymanders are incompati-
ble with democratic principles.

2. United States ¢=216(1)

Neither the Elections Clause of the
United States Constitution, nor federal law
prohibits the people of a state, through the
citizen initiative process, from directing
the way in which its congressional district
boundaries are drawn; banning lawmaking
by initiative to direct a State’s method of
apportioning congressional districts would
stymie attempts to curb partisan gerry-
mandering, by which the majority in the
legislature draws district lines to their par-
ty’s advantage. U.S.C.A. Const. Art. 1,
§ 4,cl. 1; 2 US.C.A. § 2a(c).

3. United States ¢=216(4)

Under Fair Districts Amendment,
there is no acceptable level of improper
intent by the legislature in congressional
redistricting. West’s F.S.A. Const. Art. 3,
§ 20(a).



364 Fla.

4. Election Law &=17

The prohibition in the Fair Districts
Amendment on improper partisan intent in
redistricting applies, by its express terms,
to both the apportionment plan as a whole
and to each district individually, and does
not require a showing of malevolent or evil
purpose. West’s F.S.A. Const. Art. 3,
§ 20(a).

5. Election Law &=17

A finding of partisan intent renders
the Legislature’s redistricting plan consti-
tutionally invalid under the Fair Districts
Amendment, as it expressly outlaws parti-
san political gerrymandering. West’s
F.S.A. Const. Art. 3, § 20(a).

6. Election Law &=17

In contrast to the federal equal pro-
tection standard applied to political gerry-
mandering, the Fair Districts Amendment
to the Florida Constitution prohibits draw-
ing a plan or district with the intent to
favor or disfavor a political party or incum-
bent; there is no acceptable level of im-
proper intent. U.S.C.A. Const.Amend. 14;
West’s F.S.A. Const. Art. 3, § 20(a).

7. Election Law &=17

The Fair Districts Amendment does
not reference the word “invidious” as the
term has been used by the United States
Supreme Court in equal protection dis-
crimination cases, and Fair Districts
Amendment should not be read to require
a showing of malevolent or evil purpose.
U.S.C.A. Const. Amend. 14; West’s F.S.A.
Const. Art. 3, § 20(a).

8. Election Law &=17

Fair Districts Amendment prohibits
intent, not effect, meaning that a map that
has the effect or result of favoring one
political party over another is not per se
unconstitutional in the absence of improp-
er intent; thus, the focus of the analysis
must be on both direct and circumstantial
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evidence of intent. West’s F.S.A. Const.
Art. 3, § 20(a).

9. Election Law &=17

One piece of evidence in isolation may
not indicate intent to favor or disfavor a
political party or incumbent in violation of
the Fair Districts Amendment; but, a re-
view of all of the evidence together may
lead a reviewing court to the conclusion
that the plan was drawn for a prohibited
purpose. West’s F.S.A. Const. Art. 3,
§ 20(a).

10. Election Law =17

The relevant inquiry under the Fair
Districts Amendment for discerning im-
proper partisan intent to favor or disfavor
a political party or incumbent focuses on
whether the plan or district was drawn
with this purpose in mind. West’s F.S.A.
Const. Art. 3, § 20(a).

11. Conspiracy &=47(2)

Circumstantial evidence is often es-
sential in proving a conspiracy, and may be
the only type of evidence available.

12. United States ©=216(4)

The issue on review of drawing con-
gressional districts is whether the legisla-
ture had an improper intent that was
prohibited by the mandate of the Fair
Districts Amendment. West’s F.S.A.
Const. Art. 3, § 20(a).

13. Election Law &=17

In a traditional lawsuit involving a
challenge to a statutory enactment, courts
determine legislative intent through statu-
tory construction, looking to the actual lan-
guage used and any other tools, such as
the history of legislative changes and any
appropriate interpretive canons, to assist
in discerning the Legislature’s intent in
enacting the law; however, determining
whether the Legislature acted with the
type of improper intent that is prohibited
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by the mandate of the Fair Districts
Amendment is entirely different than a
traditional lawsuit that seeks to determine
legislative intent through statutory con-
struction. West’s F.S.A. Const. Art. 3,
§ 20(a).

14. Election Law &=17

Actions and statements of legislators
and staff, especially those directly involved
in the map drawing process, was relevant
on the issue of whether the Legislature
acted with the type of improper intent that
was prohibited by the mandate of the Fair
Districts Amendment. West’s F.S.A.
Const. Art. 3, § 20(a).

15. United States ¢=216(4)

Intent of individual legislators and
legislative staff members involved in the
drawing of congressional redistricting plan
is relevant in evaluating legislative intent
to determine if the intent was prohibited
by the mandate of the Fair Districts
Amendment. West’s F.S.A. Const. Art. 3,
§ 20(a).

16. United States &216(5)

Trial court was justified in drawing
an adverse inference against the Legisla-
ture in adjudicating the claim by challeng-
ers of congressional redistricting plan on
the basis of unconstitutional partisan in-
tent prohibited by the mandate of the Fair
Districts Amendment, where Legislature
systematically deleted almost all of their
e-mails and other documentation relating
to redistricting despite knowledge that liti-
gation over the constitutionality of the
plan was inevitable and that no privilege
would apply to any of its communications
with outside political consultants. West’s
F.S.A. Const. Art. 3, § 20(a).

17. Evidence 78

Even in the absence of a legal duty,
the spoliation of evidence results in an

adverse inference against the party that
discarded or destroyed the evidence.

18. Evidence &=78
Pretrial Procedure €434

Courts may impose sanctions, includ-
ing striking pleadings, against a party that
intentionally lost, misplaced, or destroyed
evidence, and a jury could infer under such
circumstances that the evidence would
have contained indications of liability.

19. Evidence =78

If evidence was negligently destroyed,
a rebuttable presumption of liability may
arise.

20. Evidence =78

An adverse inference may arise in any
situation where potentially self-damaging
evidence is in the possession of a party and
that party either loses or destroys the
evidence.

21. United States €=216(5)

Competent, substantial evidence sup-
ported trial court’s conclusion that the
Legislature had unconstitutional partisan
intent prohibited by the mandate of the
Fair Districts Amendment when it passed
congressional redistricting plan, where the
trial court was convinced by circumstantial
evidence that political operatives obtained
the necessary cooperation and collabora-
tion from the Legislature to ensure that
the redistricting process and the resulting
map were tainted with improper partisan
intent, and found that operatives were suc-
cessful in their efforts to influence the
redistricting process and the congressional
plan under review. West’s F.S.A. Const.
Art. 3, § 20(a).

22. United States &216(5)

Trial court’s finding of unconstitution-
al partisan intent prohibited by the man-
date of the Fair Districts Amendment per-
tained to the process of redistricting and
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the enacted map as a whole, rather than
solely to the two specifically invalidated
congressional districts, where Legislature
destroyed almost all e-mails and other doc-
umentation relating to redistricting, there
were early meetings between legislative
leaders and staff with political consultants
regarding the redistricting process and
their continued involvement in the redis-
tricting process, and none of this evidence
was district-specific. West’s F.S.A. Const.
Art. 3, § 20(a).

23. United States €=216(4)

Trial court was required to analyze
congressional redistricting plan as a whole,
rather than with regard to individual dis-
tricts, to determine whether it violated
partisan intent prohibition of the Fair Dis-
tricts Amendment, where evidence of con-
stitutionally improper partisan intent in-
cluded evidence pertaining both to the plan
as a whole and to specific districts, and
trial court found that partisan political con-
sultants made a mockery of the redistrict-
ing process and managed to taint the pro-
cess and the resulting map with improper
partisan intent, as there was a parallel
redistricting process undertaken contrary
to the Legislature’s public transparent re-
districting effort in an attempt to favor a
political party or an incumbent. West’s
F.S.A. Const. Art. 3, § 20(a).

24. Election Law &=17

The existence of a parallel redistrict-
ing process undertaken contrary to the
Legislature’s public transparent redistrict-
ing effort in an attempt to favor a political
party or an incumbent is important evi-
dence in support of the claim that the
Legislature violated the mandate of Fair
Districts Amendment. West’s F.S.A.
Const. Art. 3, § 20(a).

25. United States €=216(5)
Although the legislative redistricting
plan comes before a reviewing court with
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an initial presumption of validity, once the
trial court finds that the Legislature in-
tended to favor a political party or an
incumbent in violation of Fair Districts
Amendment, there is no longer any basis
to apply a deferential standard of review,
and instead, the burden shifts to the Leg-
islature to justify its decisions in drawing
the congressional district lines, and no def-
erence is afforded to the Legislature’s de-
cisions regarding the drawing of the dis-
tricts. West’s F.S.A. Const. Art. 3,
§ 20(a).

26. Election Law =17

It is a reviewing court’s duty, given to
it by the citizens of Florida through the
Fair Districts Amendment, to enforce
adherence to the constitutional require-
ments for redistricting and to declare a
redistricting plan that does not comply
with those standards constitutionally inval-
id. West’'s F.S.A. Const. Art. 3, § 20(a).

27. Election Law &=17

Unlike a legislative act promulgated
separate and apart from an express consti-
tutional mandate, the Legislature adopts a
joint resolution of legislative apportion-
ment solely pursuant to the instructions of
the citizens as expressed in specific re-
quirements of the Florida Constitution
governing this process, including the Fair
Districts Amendment. West’s F.S.A.
Const. Art. 3, § 20(a).

28. Election Law &=17

While the Legislature is generally en-
titled to deference as a result of its role in
the redistricting process, that deference
applies only so long as its redistricting
decisions do not violate the constitutional
requirements, including the Fair Districts
Amendment. West’s F.S.A. Const. Art. 3,
§ 20(a).
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29. Election Law =17

Once a tier-one violation of the consti-
tutional intent standard in Fair Districts
Amendment is found, there is no basis to
continue to afford deference to the Legis-
lature; to do so is to offer a presumption of
constitutionality to decisions that have
been found to have been influenced by
unconstitutional considerations. West’s
F.S.A. Const. Art. 3, § 20(a).

30. United States ¢=216(5)

Alternative maps can provide relevant
proof that the Legislature’s apportionment
plans consist of congressional district con-
figurations that are not explained other
than by the Legislature considering imper-
missible factors under the Fair Districts
Amendment, such as intentionally favoring
a political party or an incumbent. West’s
F.S.A. Const. Art. 3, § 20(a).

31. United States ¢=216(4)

Legislature failed to meet its burden
to demonstrate that District 5, even as
revised, passed constitutional muster un-
der Fair Districts Amendment, and Dis-
trict had to be redrawn in an East-West
manner, where District was a key compo-
nent of the Legislature’s unconstitutional
intent in drawing congressional redistrict-
ing plan, Legislature could not prove that
North-South configuration was necessary
to avoid diminishing the ability of black
voters to elect a candidate of their choice,
trial court clearly found that the Legisla-
ture’s intent in drawing redistricting plan
generally and District specifically, was to
benefit the Republican Party, configura-
tion also had the effect of benefiting the
long-time incumbent of the district, and
East-West version of District was visually
less unusual and bizarre than the mean-
dering North—South version. West’s
F.S.A. Const. Art. 3, § 20(a).

32. Election Law &=17

The object of the compactness criteri-
on for analyzing whether legislative intent
in redistricting violates mandate of Fair
Districts Amendment is that a district
should not yield bizarre designs. West’s
F.S.A. Const. Art. 3, § 20(a).

33. United States €=216(4)

Legislature failed to meet its burden
to demonstrate that Districts 13 and 14
passed constitutional muster under Fair
Districts Amendment, and the congres-
sional districts had to be redrawn to avoid
crossing Tampa Bay, where enacted con-
figuration of these two districts added
more Democratic voters to an already
safely Democratic District 14, while ensur-
ing that District 13 was more favorable to
the Republican Party. West’'s F.S.A.
Const. Art. 3, § 20(a).

34. United States €=216(4)

Legislature failed to meet its burden
to demonstrate that decision to split
Homestead between congressional Dis-
tricts 25 and 26 was not done to benefit the
Republican Party in violation of Fair Dis-
tricts Amendment, and, thus, Districts 26
and 27 had to be redrawn to avoid splitting
Homestead. West’s F.S.A. Const. Art. 3,
§ 20(a).

35. United States €=216(4)

Legislature failed to meet its burden
to demonstrate that congressional District
25 passed muster under Fair Districts
Amendment, and the District had to be
redrawn to avoid dividing Hendry County,
where decision to adopt the District’s con-
figuration was made in a non-public meet-
ing at the end of the redistricting process,
there was no record from the time this
decision was made to explain why the Leg-
islature chose the Senate’s configuration of
this district over the House’s, even though
the Senate’s configuration rendered the
District less numerically compact while



368 Fla.

splitting a county boundary and without
improving the compactness of the adjacent
district, District 20. West’s F.S.A. Const.
Art. 3, § 20(a).

36. United States ¢=216(4)

Legislature failed to meet its burden
to demonstrate that Districts 21 and 22
passed muster under Fair Districts
Amendment, where congressional districts
could have been drawn in a more constitu-
tionally compliant manner by stacking
them on top of each other, in a horizontal
configuration, rather than configuring the
districts to run vertically, parallel to each
other along the Atlantic coast, which would
have been more compact and would have
broken fewer political boundaries, and it
could have been accomplished without vio-
lating any tier-one minority voting protec-
tion requirements. West’s F.S.A. Const.
Art. 3, § 20(a).

37. United States ¢=216(5)

State courts are empowered to enact
constitutional redistricting plans for the
United States Congress when the legisla-
ture fails to do so. U.S.C.A. Const. Art. 1,
§ 4,cl 1.

38. United States ¢=216(5)

State courts have the authority to
evaluate the constitutionality of redistrict-
ing laws and to enact their own congres-
sional redistricting plans when a state leg-
islature fails to replace unconstitutional
districts with valid ones. U.S.C.A. Const.
Art. 1,§ 4,cl. 1.

39. United States ¢=216(5)

When a state legislature fails to re-
place unconstitutional districts with valid
ones, a court cannot be characterized as
usurping the legislature’s authority; rath-
er, the court order fulfills the state’s obli-
gation to provide constitutional districts
for congressional elections in the absence
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of legislative action. U.S.C.A. Const. Art.
1,8 4,cl 1

40. United States &216(4)

Legislature was required by violations
of Fair Districts Amendment to redraw
congressional redistricting map for Dis-
tricts 5, 13, 14, 21, 22, 25, 26, and 27
pursuant to Supreme Court’s precise
guidelines and instructions, but was not
required to redraw the entire map, where
requiring the entire map to be redrawn
was not the remedy commensurate with
the constitutional violations, including par-
tisan political consultants making a mock-
ery of the redistricting process and man-
aging to taint the process and the resulting
map with improper partisan intent, and
there was a parallel redistricting process
undertaken contrary to the Legislature’s
public transparent redistricting effort in
an attempt to favor a political party or an
incumbent. West’'s F.S.A. Const. Art. 3,
§ 20(a).

41. Constitutional Law ¢=2470

While the judiciary is generally with-
out authority to review the internal work-
ings of the Legislature, Florida has a
strong public policy, as codified in the
state Constitution, favoring transparency
and public access to the legislative process.
West’s F.S.A. Const. Art. 3, § 20(a).

John Stewart Mills, Andrew David Man-
ko, and Courtney Rebecca Brewer of The
Mills Firm, P.A., Tallahassee, FL; David
B. King, Thomas Alan Zehnder, Frederick
Stanton Wermuth, and Vincent Falcone,
IIT of King, Blackwell, Zehnder & Wer-
muth, P.A., Orlando, FL; Adam Michael
Schachter and Gerald Edward Greenberg
of Gelber Schachter & Greenberg, P.A.,
Miami, FL; Mark Herron and Robert J.
Telfer, ITI of Messer Caparello, P.A., Tal-
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lahassee, FLi; and John M. Devaney and
Marc Erik Elias of Perkins Coie LLP,
WA, District of Columbia; for Appel-
lants/Cross—Appellees.

J. Andrew Atkinson, General Counsel,
Florida Department of State, Tallahassee,
FL; Raoul G. Cantero, 111, Jason Nelson
Zakia, and Jesse Luke Green of White &
Case LLP, Miami, FL; George T. Lev-
esque, General Counsel, The Florida Sen-
ate, Tallahassee, FL; Allison J. Riggs and
George Edward Eppsteiner, Southern Co-
alition for Social Justice, Durham, NC;
Nancy Gbana Abudu, American Civil Lib-
erties Union of Florida Foundation, Miami,
FL; Matthew Joseph Carson, General
Counsel, The Florida House of Represen-
tatives, Tallahassee, FL; and Charles Tal-
ley Wells of Gray Robinson P.A., Orlando,
FL, and Jason Lawrence Unger, Andre
Velosy Bardos, and George N. Meros, Jr.
of Gray Robinson, P.A., Tallahassee, FL,
for Appellees/Cross—Appellants.

Martha Angela Pardo, Associate Coun-
sel, Latino Justice PRLDEF, Orlando, FL,
for Amici Curiae Latino Justice PRLDEF,
Florida New Majority, and Mi Familia
Vota.

PARIENTE, J.

In this appeal involving legal issues of
first impression, we review a trial court’s
finding that the 2012 “redistricting pro-
cess” and the “resulting map” apportioning
Florida’s twenty-seven congressional dis-
tricts were “taint[ed]” by unconstitutional

1. This Court previously considered two issues
arising out of the pre-trial discovery process—
one concerning the legislative privilege and
the other concerning the discovery of docu-
ments in the possession of non-party political
consultants—and released three opinions
while the litigation was pending. See League
of Women Voters of Fla. v. Fla. House of
Representatives (Apportionment IV), 132 So.3d
135, 138 (Fla.2013) (addressing and largely
rejecting claims of legislative privilege);

intent to favor the Republican Party and
incumbent lawmakers.! Cognizant that
this Court’s role is not to select a redis-
tricting map that performs better for one
political party or another, but is instead to
uphold the purposes of the constitutional
provision approved by Florida voters to
outlaw partisan intent in redistricting, the
crux of what we must decide is whether
the trial court gave the appropriate legal
effect to its finding that the Florida Legis-
lature drew the state’s congressional dis-
tricts in violation of the Florida Constitu-
tion.

Added to the Florida Constitution in
2010, the Fair Districts Amendment
sought to eliminate the age-old practice of
partisan political gerrymandering—where
the political party and representatives in
power manipulate the district boundaries
to their advantage—by forbidding the
Florida Legislature from drawing a redis-
tricting plan or an individual district with
the “intent to favor or disfavor a political
party or an incumbent.” Art. III, § 20(a),
Fla. Const. “The desire of a political par-
ty to provide its representatives with an
advantage in reapportionment is not a Re-
publican or Democratic tenet, but applies
equally to both parties.” In re Senate
Joint Resolution of Legislative Apportion-
ment 1176 (Apportionment I), 83 So.3d
597, 615 (Fla.2012). As observed when a
three-judge panel of a federal district
court examined Florida’s last decennial
congressional redistricting plan in 2002,
the “raw exercise of majority legislative

League of Women Voters of Fla. v. Data Target-
ing, Inc. (Apportionment V), 140 So.3d 510,
514 (Fla.2014) (permitting the use during trial
of evidence obtained from non-party political
consultants, pending further appellate re-
view); Bainter v. League of Women Voters of
Fla. (Apportionment VI), 150 So.3d 1115,
1117 (Fla.2014) (upholding trial court ruling
ordering production of documents in the pos-
session of non-party political consultants).
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power does not seem to be the best way of
conducting a critical task like redistricting,
but it does seem to be an unfortunate fact
of political life around the country.” Mar-
tinez v. Bush, 234 F.Supp.2d 1275, 1297
(S.D.Fl1a.2002).

With the voters’ approval of the Fair
Districts Amendment, that unfortunate
fact of political life was banned in Florida.
Our citizens declared that the Legislature
must “redistrict in a manner that prohibits
favoritism or diserimination.” Apportion-
ment I, 83 So0.3d at 632. And the Eleventh
Circuit Court of Appeals similarly declared
that “[flar from dictat[ing] electoral out-
comes, the provision seeks to maximize
electoral possibilities by leveling the play-
ing field.” Brown v. Sec’y of State of Fla.,
668 F.3d 1271, 1285 (11th Cir.2012) (inter-
nal quotation marks omitted).

[1,2] Like the voters of Arizona, who
adopted an independent redistricting com-
mission recently upheld by the United
States Supreme Court as consistent with
the “fundamental premise that all political
power flows from the people,” the Florida
voters endeavored “to address the problem
of partisan gerrymandering—the drawing
of legislative district lines to subordinate
adherents of one political party and en-
trench a rival party in power.” Ariz. State
Legislature v. Ariz. Indep. Redistricting
Comm™, No. 13-1314, — U.S. ——, 135
S.Ct. 2652, 2658, 192 L.Ed.2d 704, 2015
WL 2473452, at *4, 21 (U.S. June 29, 2015).
As the United States Supreme Court has

2. We reject the Legislature’s federal constitu-
tional challenge to the Fair Districts Amend-
ment. The Supreme Court’s recent opinion
in the Arizona case confirms that neither the
“Elections Clause” of the United States Con-
stitution, U.S. Const. art. I, § 4, cl. 1, nor
federal law, 2 U.S.C. § 2a(c), prohibits the
people of a state, through the citizen initiative
process, from directing the way in which its
congressional district boundaries are drawn.
As the Supreme Court explained, “[bJanning
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recognized, “partisan gerrymanders
[are incompatible] with democratic princi-
ples.” Id. at *4, ——, 135 S.Ct. 2652, 2658
(alteration in original) (quoting Vieth wv.
Jubelirver, 541 U.S. 267, 292, 124 S.Ct.
1769, 158 L.Ed.2d 546 (2004) (plurality
opinion)). In short, the Fair Districts
Amendment was designed “to restore ‘the
core principle of republican government,
namely, ‘that the voters should choose
their representatives, not the other way
around.”” Id. at *21, ——, 135 S.Ct. 2652,
2677 (quoting Mitchell N. Berman, Man-
aging Gerrymandering, 83 Texas L.Rev.
781, 781 (2005)).2

Presented in this case with a first-of-its-
kind challenge under the Fair Districts
Amendment, the trial court found that the
Legislature’s 2012 congressional redistrict-
ing plan was drawn in violation of the
Florida Constitution’s prohibition on parti-
san intent. We affirm that finding. We
conclude, however, that the trial court
failed to give proper legal effect to its
determination that the Fair Districts
Amendment was violated.

In reaching this conclusion, we recognize
that the trial court had scant precedent to
guide it in approaching the legal issues
presented. And, we commend the trial
court for the tremendous effort that was
expended in deciding this novel challenge
under the Fair Districts Amendment.

Nevertheless, we conclude that two legal
errors significantly affected the trial

lawmaking by initiative to direct a State’s
method of apportioning congressional dis-
tricts” would “stymie attempts to curb parti-
san gerrymandering, by which the majority in
the legislature draws district lines to their
party’s advantage.” Ariz. State Legislature,
135 S.Ct. at 2676, 2015 WL 2473452, at *20;
see also Brown, 668 F.3d at 1280 (rejecting a
federal constitutional challenge to the Fair
Districts Amendment based on reasoning
wholly consistent with the Supreme Court’s
reasoning in Arizona State Legislature ).
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court’s determination of the appropriate
legal effect of its finding of unconstitution-
al intent. First, the trial court erred in
determining that there was no distinction
between a challenge to the “plan as a
whole”—a challenge, in effect, to the map
produced from the unconstitutional “pro-
cess”—and a challenge to individual dis-
tricts. Second, the trial court erred in the
standard of review it applied, which was
improperly deferential to the Legislature’s
decisions after finding a violation of the
Fair Districts Amendment’s prohibition on
partisan intent. Although it found the ex-
istence of unconstitutional intent, the trial
court relied solely on objective “tier-two”
constitutional indicators, such as compact-
ness and the use of political or geographi-
cal boundaries, rather than on the direct
and circumstantial evidence of “tier-one”
unconstitutional intent presented at trial.

In other words, the trial court analyzed
the Legislature’s map as if it had not
found the existence of unconstitutional in-
tent, affording deference to the Legisla-
ture where no deference was due. Once a
direct violation of the Florida Constitu-
tion’s prohibition on partisan intent in re-
districting was found, the burden should
have shifted to the Legislature to justify
its decisions in drawing the congressional
district lines.

Relying on the finding of unconstitution-
al intent, the challengers have urged that
the entire plan should be redrawn. Cer-
tain factors support this approach, which
would require the Legislature to begin the
redistricting process anew on a blank
slate. For example, we are aware that the
starting point for drawing the 2012 con-
gressional redistricting map was the 2002
map, which was drawn prior to the Fair
Districts Amendment with, at that time,
legally permissible partisan intent. In
fact, the Legislature itself had, in defend-
ing against a racial gerrymandering claim

directed at the 2002 map, “stipulated” that
its intent “was to draw the congressional
districts in a way that advantages Republi-
can incumbents and potential candidates.”
Martinez, 234 F.Supp.2d at 1340. We also
acknowledge that a three-judge federal
district court panel concluded that the
Florida Legislature’s “overriding goal with
respect to congressional reapportionment”
in 2002 was to “maximize the number of
districts likely to perform for Republi-
cans.” Id. at 1300-01. These are consider-
ations now explicitly outlawed by the Flor-
ida Constitution’s prohibition on partisan
political gerrymandering.

Based on the findings and evidence in
this case, however, we ultimately reject the
challengers’ request that the entire plan
must be redrawn or that this Court should,
at this time, perform the task of redrawing
the districts. Although we conclude that
the trial court’s finding of unconstitutional
intent required the burden to shift to the
Legislature to justify its decisions regard-
ing where to draw the lines, we also con-
clude that the challengers still must identi-
fy some problem with the Legislature’s
chosen configuration. They did so in this
case with respect to Districts 5, 13, 14, 26,
and 27—showing a nexus between the un-
constitutional intent and the district—as
well as for Districts 21, 22, and 25, which
they contended were problematic either
for “tier-two” reasons or because the Leg-
islature unjustifiably rejected a less favor-
able configuration.

Accordingly, while we affirm the trial
court’s finding that the Legislature’s en-
acted map was “taint[ed]” by unconstitu-
tional intent, we reverse the trial court’s
order upholding the Legislature’s remedial
redistricting plan. We relinquish this case
to the trial court for a period of 100 days
from the date of this opinion, with di-
rections that it require the Legislature to
redraw, on an expedited basis, Congres-
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sional Districts 5, 13, 14, 21, 22, 25, 26, 27,
and all other districts affected by the re-
drawing, pursuant to the guidelines set
forth in this opinion. We emphasize the
time-sensitive nature of these proceedings,
with candidate qualifying for the 2016 con-
gressional elections now less than a year
away, and make clear that we take serious-
ly our obligation to provide certainty to
candidates and voters regarding the legali-
ty of the state’s congressional districts.
Upon the completion of the redrawing of
the map, the trial court shall hold a hear-
ing where both sides shall have an oppor-
tunity to present their arguments and any
evidence for or against the redrawn map,
and the trial court shall then enter an
order either recommending approval or
disapproval of the redrawn map.

We commend both parties for their pro-
fessionalism in presenting the case to this
Court and now proceed to discuss in detail
the legal issues that have been raised on
appeal, the background of this case, the

3. The issues raised on appeal by the challeng-
ers are: (1) the trial court erred in requiring
only two districts to be redrawn after finding
constitutionally improper intent in the enact-
ed congressional redistricting plan; (2) Con-
gressional Districts 5, 13, 14, 21, 22, 25, 26,
and 27 are independently unconstitutional;
(3) this Court should craft a meaningful reme-
dy, either by adopting a constitutionally valid
plan or assisting the Legislature so that it can
adopt a plan that complies with the Florida
Constitution; and (4) the trial court erred in
rejecting the challengers’ attempt to re-open
the evidence to introduce additional allega-
tions of improper partisan intent.

We summarily reject the challengers’ claim
regarding the trial court’s denial of their mo-
tion to re-open the evidence. Although the e-
mail the challengers sought to introduce after
the close of evidence did provide some addi-
tional circumstantial support for their claim
of improper intent, the challengers themselves
have conceded that it was cumulative to other
evidence. Thus, while it may have been rele-
vant evidence and properly introduced during
the trial if the challengers had been able to
obtain it sooner, the trial court did not abuse
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evidence presented, and our legal reason-
ing.

I. CHALLENGE TO TRIAL
COURT’S FINDINGS

On appeal in this Court, the challengers
seek affirmance of the trial court’s finding
of unconstitutional partisan intent in draw-
ing the state’s congressional districts—a
finding that was based on both direct and
circumstantial evidence. Their primary
contention of error, however, is that the
trial court applied an unduly deferential
standard of review, thereby precluding it
from imposing a more meaningful remedy
for its finding of unconstitutional intent to
favor the Republican Party and incum-
bents.?

The Legislature, while seeking affir-
mance of the trial court’s approval of the
remedial redistricting plan, nevertheless
takes issue with the trial court’s finding of
unconstitutional intent.! In particular, the

its discretion in denying the motion to re-
open the case, and the challengers were not,
in any event, prejudiced since the trial court
found the existence of unconstitutional intent.

4. The Legislature also raises the following
three issues on cross-appeal: (1) the trial
court’s order improperly discourages public
participation in the redistricting process; (2)
under the Florida Constitution, the control-
ling intent is the intent of the Legislature as a
collective body; and (3) article III, section 20,
of the Florida Constitution is invalid because
it violates the United States Constitution.

As to the claim regarding public partic-
ipation, we clarify that we do not read the
trial court’s order as discouraging public in-
put in redistricting. There is nothing inher-
ently in violation of the law or the Florida
Constitution for an individual to anonymously
submit a map to the Legislature for consider-
ation or to submit a map through a third
party. We conclude that any comments by
the trial court to the contrary were made in
the specific context of the facts and circum-
stances of this case and do not amount to
€error.



LEAGUE OF WOMEN VOTERS OF FLA. v. DETZNER

Fla. 373

Cite as 172 So.3d 363 (Fla. 2015)

Legislature contests, first, the trial court’s
finding of a connection between the evi-
dence and the Legislature itself, including
the trial court’s decision to ascribe the
intent of a few individuals to the Legisla-
ture as a collective body. Second, the
Legislature asserts that, even assuming
the existence of unconstitutional intent, the
trial court’s finding pertains solely to the
two invalidated districts and not to the
broader process or map as a whole. Ac-
cordingly, the Legislature argues that any
remedy that may have been necessary has
already been provided through the enact-
ment of the remedial redistricting plan.

We address these issues in the following
way. After setting forth a comprehensive
overview of the factual and legal back-
ground of the case, including a review of
the evidence relied on by the trial court in
finding unconstitutional intent, our analy-
sis begins by considering the “intent” stan-
dard and the trial court’s application of
that standard in this case. Upon deter-
mining that the trial court appropriately
framed the “intent” inquiry, we turn to the
legal sufficiency of the trial court’s finding
of unconstitutional intent. We conclude
that competent, substantial evidence sup-
ports the trial court’s finding and that this
finding pertains to the plan as a whole and

5. We conclude—as agreed by both parties—
that amici curiae LatinoJustice PRLDEF,
Florida New Majority, and Mi Familia Vota
lack standing to challenge the validity of Con-
gressional District 9. Amici curiae did not
appear in the trial court to raise this claim,
and it is well-settled that amici are not per-
mitted to raise new issues. See Riechmann v.
State, 966 So.2d 298, 304 n. 8 (Fla.2007).

6. We use the term ‘“‘challengers,” which has
been used by this Court in prior opinions
during the course of this litigation, to refer
collectively to the plaintiffs in the trial court,
who are the Appellants/Cross—-Appellees in
this Court. These litigants that challenged
the constitutionality of the congressional re-
districting plan enacted in 2012 include two
separate groups, which have described them-

not solely to the two invalidated districts.
We then proceed to consider the proper
legal effect of this finding as we review
each challenged district. Finally, we ad-
dress the remedy.’

II. THE FLORIDA CONSTITUTION’S
PROHIBITION ON PARTISAN PO-
LITICAL GERRYMANDERING

In February 2012, “the Florida Legisla-
ture approved the decennial plan appor-
tioning Florida’s twenty-seven congres-
sional districts, based on population data
derived from the 2010 United States Cen-
sus.” League of Women Voters of Fla. v.
Fla. House of Representatives (Apportion-
ment IV), 132 So.3d 135, 139 (Fla.2013).
After the adoption of the Legislature’s
2012 congressional redistricting plan, two
separate groups of plaintiffs (“the chal-
lengers”) 8 filed civil complaints in the Sec-
ond Judicial Circuit Court in and for Leon
County, challenging the validity of the plan
under new state constitutional redistricting
standards approved by the Florida voters
in 2010 and now enumerated in article I1I,
section 20, of the Florida Constitution.
“Those standards, governing the congres-
sional reapportionment process, appeared
on the 2010 general election ballot as

selves as the “‘Coalition plaintiffs” and the
“Romo plaintiffs.” The “Coalition plaintiffs”
consist of the League of Women Voters of
Florida, Common Cause, and four individual-
ly named parties. The National Council of La
Raza was formerly a member of the “Coali-
tion plaintiffs” but later voluntarily dismissed
all claims and withdrew as a party in the case
prior to the trial. The “Romo plaintiffs” con-
sist of lead plaintiff Rene Romo and six other
individually named parties. There has rarely
been a need to distinguish between the two
groups for purposes of the issues to come
before this Court, and the circuit court con-
solidated the two lawsuits filed by these
groups that challenged the Legislature’s 2012
congressional redistricting plan.
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‘Amendment 6’ and, together with their
identical counterparts that apply to legisla-
tive reapportionment (‘Amendment 5’),
were generally referred to as the ‘Fair
Districts’ amendments.” Id." As this
Court has previously noted, “[t]here is no
question that the goal of minimizing oppor-
tunities for political favoritism was the
driving force behind the passage of the
Fair Districts Amendment.” Apportion-
ment I, 83 So.3d at 639.

In Apportionment I, during this Court’s
first review involving the new constitution-
al standards, we commended the Legisla-
ture for what it claimed at that time to be
an unprecedented transparent redistricting
process, in which the Legislature engaged
in twenty-six public hearings around the
state and obtained public input as it went
about its task of redistricting. See 83
So0.3d at 637 n. 35, 664. In truth, public
input in redistricting was not unique to the
2012 process. The Legislature held thirty-
three public hearings during the 1992 re-
districting and twenty-four public hearings
prior to the enactment of the 2002 map.
See Martinez, 234 F.Supp.2d at 1288.

Based on the new constitutional stan-
dards that applied for the first time to the
2012 process, transparency became legally
significant under the Florida Constitution.
This Court explained that “if evidence ex-
ists to demonstrate that there was an en-
tirely different, separate process that was
undertaken contrary to the transparent ef-
fort in an attempt to favor a political party
or an incumbent in violation of the Florida
Constitution, clearly that would be impor-
tant evidence in support of the claim that
the Legislature thwarted the constitutional
mandate.” Apportionment IV, 132 So.3d
at 149. Indeed, the challengers’ principal

7. “Amendment 5 is now codified in article
III, section 21, of the Florida Constitution.
The standards in article III, section 20—gov-
erning congressional reapportionment—and
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claim in this litigation challenging the con-
stitutional validity of the Legislature’s
2012 congressional redistricting plan in-
volved evidence of the type of “entirely
different, separate process” this Court
warned would be “important evidence” of a
constitutional violation.

Specifically, the challengers argued that
the Legislature cooperated and collaborat-
ed with partisan political operatives
aligned with the Republican Party to pro-
duce a redistricting plan that was drawn in
contravention of article III, section 20,
with the intent to favor incumbents and
the Republican Party, which was the con-
trolling political party in the Legislature at
the time of the 2012 redistricting. Before
the approval of the Fair Districts Amend-
ment, this Court had previously acknowl-
edged, in 1992, that there was “little doubt
that politics played a large part” in the
adoption of prior redistricting plans in this
state, explaining that the protection of in-
cumbents and favoritism of one party over
another was inevitable—and certainly “not
illegal.” In re Senate Joint Resolution
2G, Special Apportionment Session 1992
(In re Apportionment Law-1992), 597
So.2d 276, 285 (Fla.1992). But at that
time, such partisan intent was not legally
prohibited.

The acceptability of partisan political
gerrymandering in this state dramatically
changed in 2010. With “fairness” as its
“focus,” the Fair Districts Amendment
now “expressly prohibits” redistricting
“practices that have been acceptable in the
past, such as crafting a plan or district
with the intent to favor a political party or
an incumbent.”  Apportionment I, 83
So.3d at 605, 607, 616. These “express
new standards” thus afford Florida citi-

those in article III, section 21—governing leg-
islative reapportionment—are identical.” Id.
at 139 n. 1.
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zens “explicit constitutional protection” un-
der article III, section 20, of the Florida
Constitution, “against partisan political
gerrymandering.” Apportionment 1V, 132
So.3d at 138-39.

Specifically, article I1I, section 20, of the
Florida Constitution, provides in its entire-
ty as follows:

In establishing congressional district
boundaries:

(a) No apportionment plan or individ-
ual district shall be drawn with the in-
tent to favor or disfavor a political party
or an incumbent; and districts shall not
be drawn with the intent or result of
denying or abridging the equal opportu-
nity of racial or language minorities to
participate in the political process or to
diminish their ability to elect represen-
tatives of their choice; and districts
shall consist of contiguous territory.

(b) Unless compliance with the stan-
dards in this subsection conflicts with
the standards in subsection (a) or with
federal law, districts shall be as nearly
equal in population as is practicable;
districts shall be compact; and districts
shall, where feasible, utilize existing po-
litical and geographical boundaries.

(¢) The order in which the standards
within subsections (a) and (b) of this
section are set forth shall not be read to
establish any priority of one standard
over the other within that subsection.

Art. ITI, § 20, Fla. Const.

[3-7] Under article III, section 20,
“there is no acceptable level of improper
intent.” Apportionment I, 83 So.3d at 617.
The prohibition on improper partisan in-
tent in redistricting applies, “by its ex-
press terms,” to “both the apportionment
plan as a whole and to each district indi-
vidually” and does not “require a showing
of malevolent or evil purpose.” Id. A find-
ing of partisan intent therefore renders
the Legislature’s redistricting plan consti-

tutionally invalid, as the Florida Constitu-
tion expressly “outlaw([s] partisan political
gerrymandering.” Apportionment 1V, 132
So0.3d at 137. As we explained in Appor-
tionment I:

The Florida Constitution now express-
ly prohibits what the United States Su-
preme Court has in the past termed a
proper, and inevitable, consideration in
the apportionment process.

Florida’s express constitutional stan-
dard, however, differs from equal pro-
tection political gerrymandering claims
under either the United States or
Florida Constitutions. Political gerry-
mandering claims under the Equal
Protection Clause of the United States
Constitution focus on determining
when partisan districting as a permissi-
ble exercise “has gone too far,” so as
to “degrade a voter’s or a group of
voters’ influence on the political pro-
cess as a whole.”

In contrast to the federal equal pro-
tection standard applied to political ger-
rymandering, the Florida Constitution
prohibits drawing a plan or district with
the intent to favor or disfavor a political
party or incumbent; there is no accept-
able level of improper intent. It does
not reference the word “invidious” as
the term has been used by the United
States Supreme Court in equal protec-
tion discrimination cases, and Florida’s
provision should not be read to require a
showing of malevolent or evil purpose.

83 S0.3d at 616-17 (citations omitted).

[8-10] “Florida’s constitutional provi-
sion prohibits intent, not effect,” which is
to say that a map that has the effect or
result of favoring one political party over
another is not per se unconstitutional in
the absence of improper intent. Id. at 617.
“Thus, the focus of the analysis must be on
both direct and circumstantial evidence of
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intent.” Id. “One piece of evidence in
isolation may not indicate intent, but a
review of all of the evidence together may
lead this Court to the conclusion that the
plan was drawn for a prohibited purpose.”
Id. at 618. The relevant inquiry for dis-
cerning improper partisan intent “focuses
on whether the plan or district was drawn
with this purpose in mind.” Id.

A. TRIAL COURT’S FINDING
OF UNCONSTITUTIONAL
INTENT

The challengers’ claim of unconstitution-
al intent in the enacted congressional re-
districting plan was that the Legislature
communicated and collaborated with parti-
san political operatives, in the shadow of
the Legislature’s purportedly open and
transparent redistricting process, to pro-
duce a map favoring Republicans and in-
cumbents. After hearing all the evidence
presented during a twelve-day bench trial
held from late May to early June 2014, and
evaluating the credibility of all the wit-
nesses, the trial court found that the chal-
lengers had proven their case and conclud-
ed that the Florida Legislature’s enacted
2012 congressional redistricting plan was
drawn in violation of article III, section 20.

The introductory paragraph of the trial
court’s judgment stated that “districts 5
and 10 were drawn in contravention of the
constitutional mandates of Article III, Sec-
tion 20,” but, in its discussion throughout
the course of its forty-one-page order, the
trial court more generally referred to and
found that a group of partisan political
operatives “conspire[d] to manipulate and
influence the redistricting process” and
succeeded in “infiltrat[ing] and influ-
enc[ing] the Legislature, to obtain the nec-
essary cooperation and collaboration” to
“taint the redistricting process and the
resulting map with improper partisan in-
tent.” (Emphasis supplied.)
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Specifically, the trial court stated, in
pertinent part, as follows:

[The challengers’] theory of the case
regarding improper intent is that Re-
publican leadership in the House and
the Senate, their key staff members, and
a small group of Republican political
consultants conspired to avoid the effec-
tive application of the Fair District
Amendments to the redistricting process
and thereby successfully fashioned a
congressional map that favors the Re-
publican Party and its incumbents.
The strategy they came up with, accord-
ing to the [challengers], was to present
to the public a redistricting process that
was transparent and open to the public,
and free from partisan influences, but to
hide from the public another secretive
process. In this secretive process, the
political consultants would make sugges-
tions and submit their own partisan
maps to the Legislature through that
public process, but conceal their actions
by using proxies, third persons who
would be viewed as “concerned citizens,”
to speak at public forums from scripts
written by the consultants and to submit
proposed maps in their names to the
Legislature, which were drawn by the
consultants.

What is clear to me from the evidence,
as described in more detail below, 1s
that this group of Republican political
consultants or operatives did in fact
conspire to manipulate and influence
the redistricting process. They accom-
plished this by writing scripts for and
organizing groups of people to attend
the public hearings to advocate for adop-
tion of certain components or character-
istics in the maps, and by submitting
maps and partial maps through the pub-
lic process, all with the intention of
obtaining enacted maps for the State
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House and Senate and for Congress that
would fovor the Republican Party.

They made a mockery of the Legisla-
ture’s proclaimed transparent and open
process of redistricting by doing all of
this in the shadow of that process, utiliz-
ing the access it gave them to the deci-
sion makers, but going to great lengths
to conceal from the public their plan and
their participation in it. They were suc-
cessful in their efforts to influence the
redistricting process and the congres-
stonal plan under review here. And
they might have successfully concealed
their scheme and their actions from the
public had it not been for the [challeng-
ers’] determined efforts to uncover it in
this case.

The closer question 1is whether the
Legislature in general, or the leadership
and staff principally tnvolved in draw-
ing the maps, knowingly joined in this
plan, or were duped by the operatives in
the same way as the general public.
The Defendants argue that if such a
conspiracy existed, there is no proof that
anyone in the Legislature was a part of
it. If portions of the operatives’ maps
found their way into the enacted maps,
they say, it was not because leadership
or staff were told or knew they came
from this group, but rather because the
staff, unaware of their origins, saw the
proposals as improving the draft maps
they were working on.

The most compelling evidence in sup-
port of this contention of the Defendants
is the testimony of the staff members
who did the bulk of the actual map
drawing for the Legislature. I had the
ability to judge the demeanor of Alex
Kelly, John Guthrie and Jason Poreda
at trial and found each to be frank,
straightforward and credible. I con-
clude that they were not a part of the
conspiracy, nor directly aware of it, and
that significant efforts were made by

them and their bosses to insulate them
Sfrom direct partisan influence. 1 accept
that their motivation in drawing draft
maps for consideration of the Legisla-
ture was to produce a final map which
would comply with all the requirements
of the Fair District Amendments, as
their superiors had directed them.

That being said, the circumstantial
evidence introduced at trial convinces
me that the political operatives man-
aged to find other avenues, other ways
to wnfiltrate and influence the Legisla-
ture, to obtain the necessary cooperation
and collaboration to ensure that their
plan was realized, at least in part.
They managed to taint the redistricting
process and the resulting map with 1m-
proper partisan intent. There is just
too much circumstantial evidence of it,
too many coincidences, for me to con-
clude otherwise.

(Emphasis supplied.)

[11] Having reviewed the trial court’s
factual findings and the record, and view-
ing the evidence in the light most favor-
able to the trial court’s finding of unconsti-
tutional intent, we set forth the following
relevant factual background of the case.
See Berges v. Infinity Ins. Co., 896 So.2d
665, 676 (F1a.2004) (explaining that it “is
not the function of this Court to substitute
its judgment for that of the trier of fact”);
Markham v. Fogg, 458 So.2d 1122, 1126
(F1a.1984) (stating that an appellate court
“should not substitute its judgment for
that of the trier of fact” as long as there is
competent, substantial evidence to support
the findings, and concluding upon review
of conflicting evidence that there was “am-
ple credible evidence adduced at the trial
to sustain the trial judge’s findings”); see
also Hausdorff v. Hausdorff, 913 So.2d
1267, 1268 (Fla. 4th DCA 2005) (viewing
the evidence in the light most favorable to
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the challenged judgment in evaluating
whether competent, substantial evidence
supported the trial court’s rulings); Mes-
ick v. Loeser, 311 So.2d 132, 136 (Fla. 2d
DCA 1975) (findings by the lower court as
a trier of fact come to the appellate court
“clothed with a heavy presumption of cor-
rectness and where there is substantial
competent evidence to sustain the actions
of the trial court,” the appellate court can-
not substitute its own opinion on the evi-
dence but “must indulge every fact and
inference in support of that judgment,”
which is the equivalent of a jury verdict).
We note, given the nature of the challeng-
ers’ claim, that circumstantial evidence is
often essential in proving a conspiracy—
and indeed may be the only type of evi-
dence available. See Anheuser—Busch,
Inc. v. Campbell, 306 So.2d 198, 199 (Fla.
1st DCA 1975) (“It is a well settled rule
that circumstantial evidence is admissible
in civil conspiracy cases.”); see also Res-
nick v. State, 287 So.2d 24, 26 (F1a.1973)
(holding that a criminal conspiracy need
not be proved by only direct evidence).

As we recount the facts, we emphasize
that not every meeting held or every com-
munication made was improper, illegal, or
even violative of the letter of the Fair
Districts Amendment. We set forth the
pertinent facts in the record because, col-
lectively, the evidence that the challengers
were able to uncover after a protracted
discovery process demonstrates a different
seenario than the entirely open and trans-
parent process touted by the Legislature
when this Court considered the original
apportionment challenges to the state Sen-
ate and House maps in Apportionment 1.
This is, indeed, what the trial court—which
heard and considered all this evidence—
found.

We also emphasize that since many of
the e-mails were deleted or destroyed, we
still may have only a partial picture of the
behind-the-scenes political tactics. As the
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trial court found, “the Legislators and the
political operatives systematically deleted
almost all of their e-mails and other docu-
mentation relating to redistricting.” The
Legislature did so even though it had ac-
knowledged that litigation over the redis-
tricting plan was “a moral certainty.” In-
deed, if not for the production of some
documents from the political consultants,
including Marc Reichelderfer and Pat
Bainter, there would be no record of the
separate process undertaken by the con-
sultants and no way to establish whether
or not this process involved the collusion of
the Legislature and ultimately affected the
enacted map, as the trial court concluded.

We further understand that “taking the
politics out of politics” is itself a difficult
challenge, considering that partisan politi-
cal gerrymandering was the norm for both
political parties during prior redistricting
processes in this state. Nevertheless, the
facts that we recount provide the backdrop
as to why we reject the Legislature’s de-
fense—which focuses on the political con-
sultants’ efforts to “influence the redis-
tricting process” and “make themselves
relevant” despite their “exclusion from the
decision-making process”—that depicts the
political consultants and a few errant staf-
fers as independent, self-motivated cul-
prits, individuals who did not have the
ability to and did not, in fact, influence the
Legislature’s decisions regarding where to
draw the lines. And, finally, we emphasize
that a finding of unconstitutional intent to
favor a political party or incumbent does
not necessarily mean that those who made
the decisions acted with “malevolent or evil
purpose,” which is not required for a find-
ing of unconstitutional intent under the
Fair Districts Amendment. Apportion-
ment I, 83 So0.3d at 617.

B. EVIDENCE OF
UNCONSTITUTIONAL INTENT
A month after the Florida voters ap-
proved the Fair Districts Amendment dur-
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ing the November 2010 general election,
then-Speaker of the House Dean Cannon
authorized a meeting in December 2010 at
the headquarters of the Republican Party
of Florida, involving Republican political
consultants and legislative staffers, to dis-
cuss the upcoming redistricting process.
This gathering was described by one of the
consultants at trial as a meeting of “people
that, prior to passage of the [new constitu-
tional standards], would have generally
been involved in the redistricting process.”

The four key political consultants in at-
tendance, who became major figures in the
redistricting trial, were (1) Rich Heffley,
(2) Frank Terraferma, (3) Marc Reichel-
derfer, and (4) Pat Bainter. Heffley is a
consultant who has worked with many Re-
publican legislators and candidates for
public office, including Senator Don Gaetz,
the Chairman of the 2012 Senate Commit-
tee on Reapportionment. Heffley had
been involved in prior redistricting pro-
cesses in Florida in 1992 and 2002 and, by
the summer of 2011, was being paid
$10,000 per month by the Republican Par-
ty of Florida for unspecified redistricting
services. Terraferma is also a consultant
who has worked for a number of Republi-
can legislators and candidates, including
Representative Will Weatherford, the
Chairman of the 2012 House Redistricting
Committee. Terraferma had previously
been hired by Heffley to work for the
Republican Party of Florida and went back
to work for the party as Director of House
campaigns in 2011. He was described by
employees of a national Republican organi-
zation, in an invitation for a meeting held
in Washington, D.C., in June 2011 with key
individuals involved in the redistricting
process, as a “genius map drawer.” Rei-
chelderfer is another consultant who has
worked with several Republican legislators
and candidates, including former Speaker
Dean Cannon. Reichelderfer is also one of
Cannon’s longtime personal friends, dating

back over twenty years to their days to-
gether as Young Republicans. He was, at
the time of the 2012 redistricting, consid-
ered part of Cannon’s “inner circle,” and
he had a good working relationship with
Heffley. Bainter is the owner of a Gaines-
ville, Florida, based political consulting
firm known as Data Targeting, Inc., which
has as one of its largest clients the Repub-
lican Party of Florida. Between January
of 2011 and November of 2012, the Repub-
lican Party of Florida paid Data Targeting,
Inc., almost $3 million for consulting, poll-
ing, and direct mail services.

These four consultants, along with em-
ployees of the Republican Party of Florida,
met in the initial December 2010 meeting
with Alex Kelly, the staff director for the
House Redistricting Committee; Chris
Clark, the chief legislative aide for Senator
Gaetz; and attorneys for the Legislature.
At a second meeting the following month,
in January 2011, the consultants met with
Senator Gaetz, Representative Weather-
ford, Alex Kelly, and Kelly’s Senate coun-
terpart, John Guthrie.

These meetings were not open to the
public and there is no record of what was
discussed. As the trial court stated, “[n]o
one who testified at trial about [the meet-
ings] seemed to be able to remember much
about what was discussed, though all
seemed to agree that the political consul-
tants were told that they would not have a
‘seat at the table’ in the redistricting pro-
cess,” as they had during redistricting in
years past. According to the trial court,
“InJo one clearly articulated what that
meant exactly, but there was testimony
that they were told that they could still
participate in redistricting through the
public process ‘just like any other -citi-
zen.””

Reichelderfer, the consultant who has
worked with then-Speaker Cannon, testi-
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fied that one topic of discussion at the
meetings, as the trial court noted, was
“whether a privilege could be identified to
prevent disclosure of redistricting-related
communications among political consul-
tants, legislators, and legislative staff
members.” The conclusion reached at the
meetings, according to the trial court, was
“that no privilege would apply.” After the
first meeting, in December 2010, Reichel-
derfer prepared a memorandum that in-
cluded the following question: “Communi-
cation with outside non-lawyers—how can
we make that work?”

Another question included in the Rei-
chelderfer memorandum was, “Evolution
of maps—Should they start less compliant
and evolve through the process—or—
should the first map be as near as compli-
ant as possible and change very little?”
Reichelderfer acknowledged at trial that it
was “possible” he discussed with Speaker
Cannon the issues identified in this initial
memo he prepared. The trial court would
later reference Reichelderfer’s memo in
rejecting part of the Legislature’s argu-
ment that there could be “no improper
partisan intent in the drafting of the maps”
because, the Legislature asserted, “as
things progressed, each succeeding map
that was drawn was an improvement over
the one before it in terms of compactness,
leaving cities and counties intact and fol-
lowing geographical boundaries.” “Coinci-
dentally,” the trial court stated, “that cor-
responds with a strategy suggested from
Reichelderfer’s notes, i.e., start with less
compliant maps and work toward a more
compliant map.”

The trial court found that there was “no
reason to convene two meetings just to tell
active political partisans of the Republican
Party that they would not ‘have a seat at
the table.’” The trial court also noted “a
few curious things about these meetings
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and their connection to subsequent events
that are troubling.”

Specifically, even though the consultants
supposedly had no “seat at the table,” the
trial court found that they continued to be
involved in the process. In June 2011, an
e-mail was sent from Senator Gaetz’s e-
mail address to legislators to provide infor-
mation about upcoming public hearings re-
garding redistricting. A “blind copy” of
this e-mail was sent to Heffley, the consul-
tant under contract with the Republican
Party of Florida, and to Terraferma, the
“genius map drawer.” The trial court
found that this was evidence that either
Senator Gaetz or “someone in his office”
was “keeping these operatives in the loop.”

Another e-mail, sent in October 2011
from Terraferma to Representative
Weatherford, reported that Kirk Pepper,
the Deputy Chief of Staff for then-Speaker
Cannon, was “huddled on a computer” at
the Republican Party of Florida’s head-
quarters, working with consultant Heffley
on “[c]ongressional redistricting if I had to
guess?” Pepper acknowledged at trial
that he must have been speaking with
Heffley at the Republican Party of Flori-
da’s headquarters at the time, but stated
that he “never met with Rich Heffley
about redistricting.” He had no explana-
tion as to why Terraferma, whom Pepper
had previously worked with at the Repub-
lican Party of Florida, would have thought
otherwise. The trial court found that it
was “possible that Terraferma was mistak-
en or simply speculating without any ba-
sis,” but this communication caused the
trial court to “wonder why [Terrafermal
would make this assumption if Pepper
really had nothing to do with the redis-
tricting process.”

As it turned out, Pepper acted as a
conduit between the consultants and the
Legislature. According to testimony re-
lied on by the trial court, Cannon staffer
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Pepper “regularly” provided advance, non-
public copies of draft redistricting maps to
consultant Reichelderfer. The evidence,
which came from document production by
Reichelderfer since, as the trial court not-
ed, neither Pepper nor Speaker Cannon
preserved any records, demonstrated that
between November 2011 and January
2012, Pepper transmitted to Reichelder-
fer—through his personal e-mail account, a
“Dropbox” account he later deleted, and a
thumb drive—at least twenty-four draft
congressional redistricting maps prepared
by the Legislature, mostly before they
were released to the public. In some in-
stances, Pepper sent Reichelderfer maps
the Legislature prepared but never re-
leased to the public.

Although Pepper testified at trial that
he acted “without Speaker Cannon’s ap-
proval” and, in retrospect, considered his
decision to provide Reichelderfer with
maps to have been “a mistake,” Pepper
was later hired by Cannon’s private firm
after Cannon left office. Cannon de-
seribed Pepper as “a loyal employee,” but
testified that he did not know about Pep-
per’s transmission of maps to Reichelder-
fer until it was reported in the media
during the litigation in this case.

While they denied doing so, the trial
court found that Pepper and Reichelderfer
“communicate[d] about the political per-
formance of the maps.” In one instance,
after Reichelderfer expressed concerns
that the draft of a Central Florida district
occupied by incumbent Republican Repre-
sentative Daniel Webster was “a bit
messed up,” Pepper asked Reichelderfer,
“[plerformance or geography?” Reichel-
derfer acknowledged during testimony at
trial that “performance” in that context
would “[glenerally” refer to the political
performance of the district, although there
is no record of his response to Pepper.
Reichelderfer testified that he could not

recall whether or how he answered that
question. He spoke on the phone “regu-
larly” with Pepper but denied having “spe-
cific conversations about political perform-
ance.”

Despite asking, “[plerformance or geog-
raphy?” Pepper testified at trial that he
did not want to know from Reichelderfer if
there was a problem with the political
performance of that particular district.
Instead, he provided a lengthy explanation
that his question was a “sarcastic” re-
sponse to remind Reichelderfer “to be
quiet,” because they were not supposed to
talk about redistricting or the political im-
plications of certain maps. Pepper stated
of his question, “[i]t's like if you were
talking to someone that you knew very
well and had known for a long period of
time, you could say something in writing
that other people might take differently
than you meant it.” The trial court dis-
credited Pepper’s explanation as “very un-
usual and illogical.”

After receiving maps from Cannon staf-
fer Pepper, Reichelderfer modified the
maps to increase the Republican perform-
ance of the districts, and he and the other
consultants traded numerous maps back
and forth with each other. Of significance,
the trial court found that some of Reichel-
derfer’s modifications corresponded to the
actual decisions the Legislature ultimately
made.

In one graphic example, cited by the
trial court, Reichelderfer’s revisions
changed the performance of Districts 5, 7,
9, and 10 from four Democratic performing
or leaning seats to two Democratic and
two Republican performing seats, as even-
tually reflected in the actual map enacted
by the Legislature. Another map, which
was known to have been drawn by Terraf-
erma, shared eleven identical districts with
a map submitted through the public pro-
cess by an individual named Alex Posada,
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who denied ever creating or submitting the
map and stated that he had not authorized
anyone to submit a map using his name.

For his part, Reichelderfer described his
interest in the Legislature’s maps as im-
portant to him “professionally” to “know
the lay of the land,” similar to Bainter’s
explanation that his interest was an “after-
the-fact” one merely for the sake of his
own “[k]nowledge”—even though the evi-
dence presented at trial demonstrated that
the consultants spent considerable time,
including weekends, early mornings, and
late nights, making revisions to draft
maps, and even though communications
between these consultants regarding the
maps referred to having “a job to do,”
wanting to “spread” the maps “around,”
and “[h]ead[ing] up” to Tallahassee to
“[tlell[ ] folks to look at” certain maps.

The trial court found that the consul-
tants “did their best to evade answering
direct questions” at trial, “often using se-
mantic distinctions to avoid admitting
what they had done.” As this Court pre-
viously noted with respect to documents
produced by Bainter that included commu-
nications among the consultants regarding
maps, “the documents support[ed] the
challengers’ claim that Bainter was not
just drawing maps out of casual ‘after-the-
fact interest,” but was actively engaged in
an extensive process to draw maps favor-
able to a particular political party or in-
cumbent and facilitate the submission of
those maps to the Legislature through
‘shell people’ without any indication that
the maps were drawn by the political con-
sultants.” Apportionment VI, 150 So.3d
at 1129. For instance, one email produced
by Bainter stated that a Republican activ-
ist in Gainesville was “getting” him “10
more people at least,” while another e-mail
indicated that if one of the consultants
could “think of a more secure and failsafe
way to engage our people, please do it.”
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The trial court found that the Bainter
documents “evidenced a conspiracy to in-
fluence and manipulate the Legislature
into a violation of its constitutional duty”
to redistrict in a neutral, non-partisan
fashion, and explained that those docu-
ments were “very helpful” in demonstrat-
ing not only that the consultants “were
submitting maps to the legislature”
through third parties, but “how extensive
and organized that effort was, and what
lengths they went to in order to conceal
what they were doing.” The trial court
also found it “hard to imagine” that the
legislative leaders and staffers who alleg-
edly told these consultants that they could
not be involved, other than through the
public process, “would not have expected
active participation in the public redistrict-
ing process by those political consultants
at the meetings” and would not have ques-
tioned both why the consultants were not
in attendance at the public hearings and
why none of the maps coming from the
public had any of the consultants’ names
on them. “I would think,” the trial court
opined, “that the staff and legislative lead-
ers would find [this lack of public partic-
ipation by the consultants] extremely
strange, that they might even ask why not.
But they didn’t.”

According to the trial court, however,
the consultants had no need to publicly
participate in order to influence the Legis-
lature’s redistricting plan. Throughout
the process, Reichelderfer was in direct
contact with Speaker Cannon. In one late
November 2011 e-mail from Cannon to
Reichelderfer, which copied Pepper, Can-
non commented that “we are in fine shape”
as long as “the Senate accommodates the
concerns that you [Reichelderfer] and Rich
[Heffley] identified in the map that they
put out tomorrow.”

Cannon testified at trial that these “con-
cerns” he was referring to were that the
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House and Senate “not roll out maps that
were either completely inconsistent with
one another or designed to show some
inadequacy in terms of either minority
representation or defect in [the House’s]
maps,” so that reconciliation between the
two chambers would be difficult. The trial
court found Cannon’s explanation to be “a
stretch given the language used.”

The evidence also revealed that Cannon
asked Reichelderfer and Heffley, who was
described as being “close” to Senator
Gaetz, to serve, as the trial court put it,
“as go betweens for leadership of the two
chambers regarding the redistricting pro-
cess.” According to testimony relied on
by the trial court, the asserted reason for
Reichelderfer’s and Heffley’s involvement
was “purportedly because of a lack of a
good working relationship between the
Speaker of the House and the President of
the Senate.”

The trial court was skeptical of that
explanation, however, stating that “by all
accounts, the actual staff members of each
chamber who were working on the maps
got along well with each other, as did the
chairmen of the redistricting committees.”
The trial court actually found the staff
members who testified at trial to be
“straightforward and credible” and “not a
part of the conspiracy.” In any event, the
trial court specifically found that “in their
insider roles, Heffley and Reichelderfer
did not have to speak directly to staff map
drawers, or even leadership, to infect and
manipulate the map drawing and adoption
process.”

At trial, Reichelderfer admitted to dis-
cussing “global” redistricting concerns
with Speaker Cannon, but denied talking
to Cannon “specifically about individual
maps.” Reichelderfer lived near Cannon,
their families spent time together, Reichel-
derfer saw Cannon on the weekends, and

Reichelderfer met with Cannon to discuss
issues he was dealing with as Speaker.

Reichelderfer also correctly informed
other consultants about which of the Leg-
islature’s draft maps was most “relevant,”
meaning which was most likely to advance
in the process. Among the seven congres-
sional maps released to the public by the
House on December 6, 2011, the map iden-
tified by Reichelderfer as the map most
likely to advance was the map that was
revised to become the House’s final pro-
posed congressional map. At trial, Rei-
chelderfer could not “recall specifically”
how he knew that map to be the most
likely to advance in the process, simply
stating that if he “had that information for
sure,” he wouldn’t have used the qualifier
“I think” in his response. He testified
that he “could have” just thought it “was
the easiest to pair up with the Senate
version of the map.”

Communications among the consultants
revealed particular emphasis on certain ar-
eas of the map. For instance, in one e-
mail referencing a configuration in a draft
map that kept District 14 contained entire-
ly within Hillsborough County—a configu-
ration less favorable to Republicans than
the configuration ultimately enacted, which
crossed Tampa Bay to pick up voters from
Pinellas County in District 14—Terrafer-
ma noted to Heffley that “Tampa is far
from perfect.” The enacted configuration
of Districts 13 and 14—where District 14
includes a portion of Pinellas County, rath-
er than being strictly within Hillsbor-
ough—produced one safe Democratic seat
and one seat that either party could win,
rather than two naturally-occurring seats
favorable to Democrats. This was the con-
figuration preferred by the consultants.

In another e-mail between Terraferma,
Heffley, and Reichelderfer sent on the
same day the Senate released a public map
that did not divide the City of Home-
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stead—a division considered by the consul-
tants to be important to favor Republi-
cans—Terraferma noted that District 26
was “pretty weak.” Heffley responded,
“The [H]ouse needs to fix a few of these,”
and Terraferma, copying Reichelderfer,
responded, “yes.” The enacted configura-
tion did, indeed, split the City of Home-
stead between Districts 26 and 27, which
turned one Republican district and one
Democratic district into two Republican-
leaning districts.

The decision to split Homestead was one
of several key decisions made in a non-
public meeting between Senator Gaetz,
Representative Weatherford, and the two
staff directors of the respective redistrict-
ing committees. While the meeting of two
legislators in private does not result in a
violation of article III, section 4(e), of the
Florida Constitution—which requires all
meetings between “more than two mem-
bers” of the Legislature to be open to the
public—the lengths to which the legisla-
tors went to avoid triggering the require-
ments for a public meeting in the final
stages of negotiating and making changes
to the districts raises questions as to the
motivation of the Republican leadership.
It also stands in stark contrast to state-
ments from that leadership proclaiming
that the 2012 redistricting process would
be the most open and transparent in Flori-
da’s history. And, it can be readily distin-
guished from other legislative decisions
where private negotiations are undertaken,
since redistricting involves “a constitution-
al restraint on the Legislature’s actions.”
Apportionment IV, 132 So.3d at 147.

Indeed, many final revisions that affect-
ed numerous districts in some way—such
as the decision to push the Black Voting
Age Population (BVAP) of District 5 over
50%, add an appendage to District 10, split
Homestead, and increase the Hispanic
Voting Age Population (HVAP) of Districts
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9 and 14—were made in this non-public
meeting that occurred after the House and
Senate had each passed their versions of
the congressional map. The decisions re-
garding District 5 and District 10 specifi-
cally contributed to the trial court’s deci-
sion to invalidate those two districts.

There was, in general, either conflicting
or vague testimony as to why certain deci-
sions were made in this meeting, including
that the decisions were necessary to com-
ply with the federal Voting Rights Act or
some other policy concern. Because the
meeting was not public, however, there is
no official record of the reason for these
decisions, which ultimately benefitted the
Republican Party.

One example of a key decision made
during this non-public meeting was the
decision to push the BVAP of District 5
over 50%. Although he could not recall
specifics, Representative Weatherford tes-
tified that making District 5 a majority-
minority district was “important to the
Senate” and that the Senate made a “com-
pelling case” for raising the BVAP of the
district over 50%. The highest BVAP for
District 5 in any of the House’s draft maps
was slightly over 48%. Senator Gaetz tes-
tified that the Senate believed it was im-
portant to increase the BVAP to over 50%
to protect against a federal Voting Rights
Act challenge, and that he also favored
keeping the City of Sanford in the district,
which the House’s version of the map did
not do.

Before Representative Weatherford met
with Senator Gaetz, Speaker Cannon met
separately with Representative Weather-
ford and staff in another non-public meet-
ing. Speaker Cannon anticipated that the
Senate would ask to make District 5 a
majority-minority district and apparently
instructed the House during this non-pub-
lic meeting to agree to the Senate’s re-
quest. Ensuring that the BVAP of Dis-



LEAGUE OF WOMEN VOTERS OF FLA. v. DETZNER

Fla. 385

Cite as 172 So.3d 363 (Fla. 2015)

trict 5 ended up over 50% was of particular
concern to Reichelderfer, the consultant
who was part of Speaker Cannon’s “inner
circle.”

At trial, Reichelderfer testified, without
specificity, that he believed pushing the
BVAP of District 5 over 50% was impor-
tant “to comply with the Federal Voters
Rights Act,” based on a general recollec-
tion of discussions with lawyers whose
names he could not recall. He thought it
would be “politically damaging” if the map
was invalidated because of a successful
Voting Rights Act challenge, even though
the 2002 version of District 5 did not have
a BVAP of over 50% and was not invalidat-
ed during Voting Rights Act litigation. See
Martinez, 234 F.Supp.2d at 1307 (noting
that the BVAP of the 2002 version of
District 5 was “only” 46.9%, but that the
district “will afford black voters a reason-
able opportunity to elect candidates of
choice and probably will in fact perform
for black candidates of choice”). At the
same time, increasing the BVAP of Dis-
trict 5—as occurred from early versions of
the Legislature’s draft maps to the enact-
ed version—decreased the Democratic per-
formance of surrounding districts.

The trial court found the Legislature’s
justification for making District 5 a majori-
ty-minority district to be “not compelling”
and invalidated the enacted version of Dis-
trict 5. The Legislature’s decision—made
in a non-public meeting, after Cannon’s
instruction in a separate non-public meet-
ing, consistent with a concern Reichelder-
fer had long expressed—is therefore cir-
cumstantial evidence of collusion between
the Legislature and the consultants, par-
ticularly where the trial court found there
to have been no showing that it was legally
necessary to create a majority-minority
district.

There is no record from the time many
of these key decisions were made to ex-

plain the Legislature’s reasoning. This is,
of course, partly because the final deci-
sions were made in a non-public meeting.
But it is also because the Legislature, as
the trial court found, deleted almost all e-
mails and documentation related to redis-
tricting.

Former Speaker Cannon testified that
his e-mails were automatically deleted af-
ter six months unless specifically saved as
having “significant archival or legal signifi-
cance.” If that were the case, then ex-
changes between Speaker Cannon and
consultant Reichelderfer that occurred in
late November 2011—discovered from doc-
ument production by Reichelderfer—would
not have been deleted until May 2012 un-
less they were intentionally deleted before
that time. But May 2012 was several
months after the lawsuit was filed in this
case, naming Cannon as a party and mak-
ing a reality what the Legislature itself
had previously acknowledged, as far back
as December 2012, to have been “a moral
certainty” from “start to finish” during the
redistricting process—that records related
to redistricting would be sought by the
challengers and relevant to adjudicating
the constitutionality of the Legislature’s
redistricting plan.

Ultimately, based on the evidence the
challengers uncovered and presented at
trial, the trial court found that there was
“just too much circumstantial evidence”
and “too many coincidences” to reach any
conclusion other than that the political op-
eratives had “infiltrate[d] and influence[d]
the Legislature” in order to “obtain the
necessary cooperation and collaboration”
to “taint the redistricting process and the
resulting map with improper partisan in-
tent.” While it is sometimes said that it is
“hard to believe in coincidence,” the trial
court determined in this case that, as the
saying goes, it was “even harder to believe
in anything else.” After reviewing all the
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evidence, both direct and circumstantial,
the trial court thus concluded that the plan
was drawn with improper partisan intent.

C. STEPS AFTER FINDING
UNCONSTITUTIONAL
INTENT

Despite its finding of unconstitutional
partisan intent, however, the trial court
invalidated only Districts 5 and 10, reject-
ing challenges to seven other individual
districts. The trial court determined that
there was no “distinction” between a chal-
lenge to the plan as a whole and a chal-
lenge to specific districts, and therefore
“focused on those portions of the map”
that it found to be “in need of corrective
action in order to bring the entire plan into
compliance with the constitution.”

Its finding of unconstitutional intent not-
withstanding, the trial court applied a def-
erential standard of review in analyzing
each challenged district, “deferring to the
Legislature’s decision to draw a district in
a certain way, so long as that decision does
not violate the constitutional require-
ments.” Believing that the “more reliable”
indicators of whether the plan was drawn
with the intent to favor a political party or
incumbent were the tier-two constitutional
measures, the trial court “first examine[d]
the map for apparent failure to comply
with tier-two requirements of compactness
and utilization of political and geographical
boundaries where feasible, then consid-
er[ed] any additional evidence that sup-
ports the inference that such districts are
also in violation of tier-one requirements.”

Applying this analysis as to District 5,
the trial court noted that the decision to
increase the BVAP of District 5 over 50%
was made at a non-public meeting at the
end of the redistricting process and ulti-
mately found that there was no showing
“that it was legally necessary to create a

8. In redrawing Districts 5 and 10, the Legisla-
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majority-minority district.”  The trial
court therefore concluded that the chal-
lengers had proved “that District 5 unnec-
essarily subjugates tier-two principles of
compactness” and that “portions of Dis-
trict 5 were drawn to benefit the Republi-
can Party, in violation of tier-one.”

As to District 10, the trial court noted an
“odd-shaped appendage” and found that
the challengers had “shown that the dis-
trict could be drawn in a more compact
fashion, avoiding this appendage.” The
trial court therefore concluded, based in
part on an inference it drew from the
existence of the odd-shaped appendage
that had no legal justification, that District
10 was drawn to benefit the Republican
Party and the incumbent.

Accordingly, the trial court required
Districts 5, 10, and “any other districts
affected thereby” to be redrawn. But the
trial court rejected the challenges to Dis-
tricts 13, 14, 21, 22, 25, 26, and 27, conclud-
ing that the challengers had not met their
burden to demonstrate unconstitutionality
and had not shown more than “de minim-
is” tier-two violations.

As a remedy, the challengers urged the
trial court to adopt one of their remedial
plans, draw its own remedial plan, or hire
an independent expert to draw a remedial
plan. After a hearing, the trial court de-
clined the challengers’ suggestions and de-
termined that the Legislature should re-
draw the plan.

The Legislature held a special session in
August 2014 to enact a remedial redistrict-
ing plan. During this session, the chairs
of the respective redistricting committees
again conducted non-public meetings with
staff and counsel to negotiate the features
of the revised plan. The Legislature made
modest changes to correct the specific tier-
two deficiencies identified in Districts 5
and 10,8 and, after the plan was signed into

ture’s remedial redistricting plan also slightly
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law, the trial court held another hearing to
consider the validity of the revised plan
and whether it could be implemented in
time for the 2014 elections.

Concluding that the challengers’ objec-
tions to the validity of the remedial plan
were without merit, the trial court ap-
proved the Legislature’s remedial redis-
tricting plan and ordered the then-impend-
ing 2014 elections to proceed under the
unconstitutional 2012 plan due to time con-
straints, with the remedial plan to take
effect for the 2016 elections. The 2016
effective date for the remedial plan has not
been challenged.

The challengers appealed the trial
court’s initial order containing its factual
findings and legal conclusions, as well as
its subsequent order approving the reme-
dial redistricting plan, and the Legislature
cross-appealed, attacking certain aspects
of the trial court’s judgment but ultimately
seeking affirmance of the order approving
the remedial plan. The First District
Court of Appeal then certified the trial
court’s judgment for direct review by this
Court. See League of Women Voters of
Fla. v. Detzner, No. 1D14-3953, — So0.3d
——, ——, 2014 WL 4851707, at *2 (Fla.
1st DCA Oct. 1, 2014). We accepted juris-
diction under article V, section 3(b)(5), of
the Florida Constitution, and heard oral
argument. See League of Women Voters
of Fla. v. Detzner, No. SC14-1905, 2014
WL 5502409, at *1 (Fla.Sup.Ct. order filed
Oct. 23, 2014).

III. ISSUES OF “INTENT”

Having set forth this comprehensive
background, we now turn to the legal is-
sues pertaining to the trial court’s finding
of unconstitutional intent. First, we con-
sider the “intent” standard itself and

altered the boundaries of five other congres-
sional districts—Districts 6, 7, 9, 11, and 17.
All of the remaining districts were unchanged

whether the trial court correctly applied
the standard in this case. Then, we re-
view the legal sufficiency of the trial
court’s finding.

A. THE “INTENT” STANDARD

[12] Article III, section 20, of the Flor-
ida Constitution, prohibits an apportion-
ment plan or individual district from being
“drawn” with the “intent to favor or disfa-
vor a political party or an incumbent.”
Art. ITI, § 20(a), Fla. Const. All parties in
the litigation, the trial court stated,
“agreed that it is the Legislature’s in-
tent”—not the intent of, for instance, one
rogue “staff member charged with actually
drawing the map,” or of political consul-
tants with no influence on the Legisla-
ture—“that is at issue.” But how to deter-
mine the Legislature’s intent in this unique
context, where the Florida Constitution
contains an explicit prohibition on certain
improper legislative intent in “draw[ing]”
the redistricting plan, is a much more diffi-
cult proposition.

In Apportionment I, 83 So0.3d at 617,
this Court explained that “the Florida
Constitution prohibits drawing a plan or
district with the intent to favor or disfavor
a political party or incumbent.” (Empha-
sis supplied.) There is, this Court held,
“no acceptable level of improper intent.”
Id. The “intent” standard “applies to both
the apportionment plan as a whole and to
each district individually.” Id. (emphasis
supplied). This Court’s precedent discuss-
ing the “intent” standard in the course of
prior cases during this litigation has dem-
onstrated this principle—that improper in-
tent, particularly if “part of a broader pro-
cess to develop portions of the map,” may
“directly relate to whether the plan as a

from the configuration enacted in the Legisla-
ture’s 2012 redistricting plan.
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whole or any specific districts were drawn
with unconstitutional intent.” Apportion-
ment IV, 132 S0.3d at 150 (emphasis sup-
plied).

[13] In a traditional lawsuit involving a
challenge to a statutory enactment, courts
determine legislative intent through statu-
tory construction, looking to the actual lan-
guage used and any other tools—such as
the history of legislative changes and any
appropriate interpretive canons—to assist
in discerning the Legislature’s intent in
enacting the law. See, e.g., Heart of Adop-
tions, Inc. v. J.A., 963 So.2d 189, 198-99
(F1a.2007) (setting forth the general princi-
ple of statutory interpretation that “legis-
lative intent is determined primarily from
the statute’s text” and applying rules of
statutory construction “to determine the
legislative intent behind the provision,” in-
cluding reading related statutory provi-
sions together to achieve a consistent
whole and avoiding readings that would
render part of a statute meaningless). As
this Court has previously explained, how-
ever, determining whether the Legislature
acted with the type of improper “intent”
that is prohibited by the “specific constitu-
tional mandate of article III, section 20(a),
is entirely different than a traditional law-
suit that seeks to determine legislative in-
tent through statutory construction.” Ap-
portionment IV, 132 So0.3d at 150.

Specifically, this Court held in largely
rejecting claims of legislative privilege in
Apportionment IV that, because the deci-
sion-making process itself is the case, “the
communications of individual legislators or
legislative staff members, if part of a
broader process to develop portions of the
map, could directly relate to whether the
plan as a whole or any specific districts
were drawn with unconstitutional intent.”
Id. This Court further stated that the “ex-
istence of a separate process to draw the
maps with the intent to favor or disfavor a
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political party or an incumbent is precisely
what the Florida Constitution now prohib-
its,” and that evidence of this separate
process would “clearly” be “important” to
help support a “claim that the Legislature
thwarted the constitutional mandate.” Id.
at 149.

[14] Following this Court’s precedent,
which “emphasize[s] that this case is whol-
ly unlike the traditional lawsuit challenging
a statutory enactment,” id. at 151, the trial
court framed the “intent” inquiry as deter-
mining “the motive in drawing” the dis-
tricts. We agree that this was the correct
approach. Under this framework, the trial
court appropriately concluded that “the ac-
tions and statements of legislators and
staff, especially those directly involved in
the map drawing process|[,] would be rele-
vant on the issue of intent.”

[15] Case law supports the trial court’s
conclusion, which is consistent with our
decision in Apportionment IV, that the
intent of individual legislators and legisla-
tive staff members involved in the drawing
of the redistricting plan is relevant in eval-
uating legislative intent. The United
States Supreme Court, for example, has
recognized that the actions of individual
legislators and staff members may be rele-
vant in discerning legislative intent in the
context of redistricting.

In Easley v. Cromartie, 532 U.S. 234,
254, 121 S.Ct. 1452, 149 L.Ed.2d 430
(2001), the Supreme Court reviewed “di-
rect” evidence, relied on by a federal dis-
trict court evaluating a claim of racial
predominance in North Carolina’s con-
gressional redistricting plan, involving an
e-mail sent from “a legislative staff mem-
ber responsible for drafting districting
plans” to two state senators. The Su-
preme Court noted that the e-mail’s “ref-
erence to race” offered “some support”
for the district court’s conclusion that the
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North Carolina Legislature used race as
the “predominant factor” in drawing the
boundaries of a particular district. Id,
see also Vill. of Arlington Heights v. Met-
ro. Hous. Dev. Corp., 429 U.S. 252, 267,
97 S.Ct. 555, 50 L.Ed.2d 450 (1977) (stat-
ing that the “specific sequence of events
leading up to the challenged decision also
may shed some light on the decisionmak-
er’'s purposes” and that “[d]epartures
from the normal procedural sequence also
might afford evidence that improper pur-
poses are playing a role”).

Other redistricting cases have confirmed
this principle. In Texas v. United States,
887 F.Supp.2d 183, 165 (D.D.C.2012),° cited
by the trial court, a three-judge federal
district court panel stated that its “skepti-
cism about the legislative process that cre-
ated [a challenged district] [wals further
fueled by an email sent between staff
members on the eve of the Senate Redis-
tricting Committee’s markup of the pro-
posed map.” See also Smith v. Beasley,
946 F.Supp. 1174, 1210 (D.S.C.1996) (stat-
ing that “the evidence [wals clear that the
Reapportionment Subcommittee delegated
to its staff ... the responsibility of draw-
ing the district lines,” and subsequently
evaluating the actions of those staff mem-
bers). In other words, the federal district
court looked to the actions of legislative
staff members directly involved in the re-
districting process to assist in evaluating
whether the Legislature was acting with
improper intent. Whether the actions of
individual legislators or staffers ultimately
signify constitutionally improper intent—
as the trial court concluded in this case,
despite finding the professional staff to be
credible—is a separate question from
whether their intent is relevant, in the first

9. The federal district court’s opinion in Texas
was subsequently vacated on other grounds
by the United States Supreme Court after that
Court issued its recent decision in Shelby
County, Alabama v. Holder, — U.S. ——, 133

place, to evaluating the intent of the Legis-
lature in drawing the redistricting plan.

In support of its contrary argument that
“[c]ourts across the country ... refuse to
impute the personal motivations of individ-
ual legislators to the legislative body as a
collective whole,” the Legislature offers a
catalogue of citations to cases from other
jurisdictions. But, as the challengers have
pointed out, these cases and the argu-
ments made by the Legislature in this case
closely mirror the exact cases and argu-
ments this Court distinguished and reject-
ed for the same basic principle in Appor-
tionment IV.

In that case, this Court specifically stat-
ed that “this case is completely distin-
guishable from the various circuit court
orders and cases outside the reapportion-
ment context from other jurisdictions cited
by the Legislature that have quashed sub-
poenas of legislators or legislative staff
members where the testimony of an indi-
vidual member of the Legislature was not
directly relevant to any issue in the case.”
Apportionment 1V, 132 So.3d at 150. In-
deed, in Apportionment IV, we determined
that the actions of the individual legislators
and legislative staff members involved in
the drawing of the redistricting plan were
directly relevant to assessing whether the
plan itself was drawn with improper intent.
See id. at 137 (“[T]he issue presented to
the Court is whether Florida state legisla-
tors and legislative staff members have an
absolute privilege against testifying as to
issues directly relevant to whether the
Legislature drew the 2012 congressional
apportionment plan with unconstitutional
partisan or discriminatory ‘intent.’”).

S.Ct. 2612, 186 L.Ed.2d 651 (2013), holding a
portion of the Voting Rights Act unconstitu-
tional. See Texas v. United States, — U.S.
, 133 S.Ct. 2885, 186 L.Ed.2d 930 (2013).
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Accordingly, we hold that the trial court
correctly framed the “intent” inquiry and
reject the Legislature’s assertion that the
finding of unconstitutional intent could not
be ascribed to the Legislature as a whole.
Having reached the conclusion that the
trial court did not err in evaluating the
actions of legislators and legislative staff
members in finding unconstitutional “in-
tent,” as prohibited by article III, section
20, we turn next to the legal sufficiency of
the trial court’s finding.

B. LEGAL SUFFICIENCY OF
UNCONSTITUTIONAL
INTENT

[16] Our review of the trial court’s
finding of unconstitutional intent in the
congressional redistricting plan takes place
against the backdrop of the trial court’s
specific finding that the Legislature “sys-
tematically deleted almost all of their e-
mails and other documentation relating to
redistricting.” The Legislature did so de-
spite knowledge that litigation over the
constitutionality of its redistricting plan
was inevitable.

In fact, as far back as 2008, the Legisla-
ture argued to this Court that “litigation
challenging reapportionment under the
new standards” would increase as a result
of the Fair Districts Amendment. See
Advisory Op. to Att’y Gen. re Standards
for Establishing Legislative Dist. Bound-
aries, 2 So0.3d 161, 165 (F1a.2009). And,
the Legislature informed the trial court in
this case that litigation “was ‘imminent’
long before the days preceding the filing
of” the challengers’ lawsuit. From “start
to finish,” the Legislature asserted, the
2012 redistricting process, “more than any
other, was conducted in an atmosphere
charged with litigation.”

To be sure, the Legislature did preserve
some records related to redistricting—doc-
uments showing, for instance, the time and
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location of public meetings or other gener-
ally benign details of the process. But the
Legislature saved virtually no communica-
tions among legislators and staff and none
of the communications—which, as a result
of this case, we now know to have oc-
curred—involving the outside political con-
sultants.

The Legislature had no specific policy
requiring it to preserve communications
regarding redistricting, even though it
knew litigation was certain to occur, and
admits that its record-retention policies
applied in the same manner to redistrict-
ing as they applied to all types of legisla-
tive business. The House’s policy, for ex-
ample, specified that “records that are no
longer needed for any purpose and that do
not have sufficient administrative, legal, or
fiscal significance to warrant their reten-
tion shall be disposed of systematically.”
Fla. H.R. Rule 14.2(b) (2010-2012).

To the extent the Legislature argues
that it had no reason to know it needed to
preserve these records because it could not
have anticipated this Court’s decision in
Apportionment IV rejecting its broad
claim of legislative privilege over commu-
nications related to redistricting, the Leg-
islature had, according to testimony at tri-
al, determined as early as January 2011
that no privilege would apply to any of its
communications with outside political con-
sultants. In other words, the Legislature
clearly knew that communications be-
tween, for instance, Speaker Cannon and
consultant Reichelderfer would not be
privileged, that they would be sought in
litigation, and that litigation was certain to
occur. Yet, Speaker Cannon did not pre-
serve these records—and the only reason
we now know these communications oc-
curred is because records were produced
during the litigation by Reichelderfer.
The same is true of non-public draft redis-
tricting maps sent to Reichelderfer by leg-
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islative staffer Kirk Pepper, using a per-
sonal e-mail account and a since-deleted
“Dropbox” account.

The trial court stated that there was “no
legal duty on the part of the Legislature to
preserve these records, but you have to
wonder why they didn’t,” given that litiga-
tion was certain to occur. Although the
Legislature’s failure to preserve records
apparently did not violate a specific rule of
legislative procedure regarding records re-
tention—even though at least some of
these records likely did have sufficient le-
gal significance to have warranted their
retention—Florida courts have, in any
event, found a duty to preserve evidence in
other circumstances when a party should
reasonably foresee litigation. See Am.
Hospitality Mgmt. Co. of Minn. v. Hettig-
er, 904 So.2d 547, 549 (Fla. 4th DCA 2005)
(noting holdings that “a defendant could be
charged with a duty to preserve evidence
where it could reasonably have foreseen
the claim”). And this Court, in rejecting
the Legislature’s broad claim of legislative
privilege in Apportionment IV, -clearly
held that the “purpose behind the voters’
enactment of the article III, section 20(a),
standards will be undermined” if “the Leg-
islature alone is responsible for determin-
ing what aspects of the reapportionment
process are shielded from discovery.” 132
So.3d at 149.

[17-20] Even in the absence of a legal
duty, though, the spoliation of evidence
results in an adverse inference against the
party that discarded or destroyed the evi-
dence. As this Court explained in Marti-
no v. Wal-Mart Stores, Inc., 908 So.2d
342, 346 (F1a.2005), Florida courts may
impose sanctions, including striking plead-
ings, against a party that intentionally lost,
misplaced, or destroyed evidence, and a
jury could infer under such circumstances
that the evidence would have contained
indications of liability. If the evidence was

negligently destroyed, a rebuttable pre-
sumption of liability may arise. Id. at 347.
In other words, as recognized by the
Fourth District Court of Appeal, “an ad-
verse inference may arise in any situation
where potentially self-damaging evidence
is in the possession of a party and that
party either loses or destroys the evi-
dence.” Golden Yachts, Inc. v. Hall, 920
So.2d 777, 781 (Fla. 4th DCA 2006) (quot-
ing Martino v. Wal-Maxrt Stores, Inc., 835
So.2d 1251, 1257 (Fla. 4th DCA 2003),
approved, 908 So.2d 342); see also Nation-
wide Lift Trucks, Inc. v. Smith, 832 So.2d
824, 826 (Fla. 4th DCA 2002) (stating that
“[c]ases in which evidence has been de-
stroyed, either inadvertently or intention-
ally, are discovery violations” that may be
subject to sanctions).

The trial court was, therefore, justified
in drawing an adverse inference against
the Legislature in adjudicating the chal-
lengers’ claim of unconstitutional partisan
intent. And we too must consider the
Legislature’s “systematic[ ] delet[ion]” of
redistricting records in evaluating whether
the trial court’s finding is supported by
competent, substantial evidence.

[21] Turning to the merits of the trial
court’s finding, we have little trouble con-
cluding that competent, substantial evi-
dence of unconstitutional intent exists in
the record. The Legislature asserts that
the trial court did not find improper intent
in the plan as a whole and, in particular,
contends that there was no collaboration
between partisan operatives and the Leg-
islature in drawing the congressional re-
districting plan. While acknowledging
that partisan operatives “sought to influ-
ence the redistricting process,” the Legis-
lature states that “at no time did the Leg-
islature participate in their efforts.” If
features from the operative-created maps
made it into the enacted map, the Legisla-
ture says, it is simply because those fea-
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tures were obvious or the similarities “su-
perficial,” and not because the operatives’
“frenetic efforts to make themselves rele-
vant” were successful. In other words, the
Legislature argues that it “did not con-
spire with the operatives, despite the oper-
atives’ efforts.”

We reject the Legislature’s attempt to
water down the trial court’s findings and
the inferences the trial court drew from
the circumstantial evidence presented by
pointing to an alleged lack of connection
between the “parallel” process and the
Legislature. The trial court found that it
was “convince[d]” by the “circumstantial
evidence introduced at trial” that the polit-
ical operatives “obtain[ed] the necessary
cooperation and collaboration” from the
Legislature to ensure that the “redistrict-
ing process and the resulting map” were
“taint[ed]” with “improper partisan in-
tent.” Indeed, the trial court specifically
found that the operatives “were successful
in their efforts to influence the redistrict-
ing process and the congressional plan un-
der review.”

Nevertheless, the Legislature asserts
that any conclusion that the whole plan
was motivated by partisan intent “assumes
the complicity of professional staff,” which
is an “assumption” it claims the trial court
rejected. While the trial court did find the
professional staff to be “credible” and not
to have been “part of the conspiracy,” the
trial court immediately dismissed the Leg-
islature’s argument about the effect of the
staff having been insulated from the im-
proper intent—which it called the “most
compelling evidence in support” of the
Legislature’s defense—by stating that the
“political operatives managed to find other
avenues, other ways to infiltrate and influ-
ence the Legislature, to obtain the neces-
sary cooperation and collaboration” to
“taint the redistricting process and the
resulting map with improper partisan in-
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tent.” And while the trial court made no
explicit credibility determinations regard-
ing any of the legislators who testified, the
trial court did specifically reject the innoc-
uous explanations provided by former
Speaker Cannon and his staffer, Pepper,
for their communications with the political
consultants.

[22] There is also no doubt that the
trial court’s finding of unconstitutional in-
tent pertained to the “process” of redis-
tricting and the “enacted map” as a
whole—to wuse the trial court’s own
words—rather than solely to the two spe-
cifically invalidated districts as the Legis-
lature contends. In finding “too much
circumstantial evidence” to reach any con-
clusion other than that the “redistricting
process” and the “resulting map” were
“taint[ed]” by “improper partisan intent,”
the trial court pointed specifically to the
following evidence: the Legislature’s de-
struction of “almost all” e-mails and “oth-
er documentation relating to redistrict-
ing”; early meetings between legislative
leaders and staff with political consultants
regarding the “redistricting process”; and
the “continued involvement” of political
consultants in the “redistricting process.”
None of this evidence relied on by the
trial court was district-specific. The dis-
sent’s contrary interpretation of the trial
court’s finding of unconstitutional intent
renders meaningless the trial court’s ex-
tensive discussion of—and critical findings
related to—this evidence.

We also reject the Legislature’s sugges-
tion that the trial court’s determination, in
its order approving the remedial redistrict-
ing plan, that the Legislature had correct-
ed the identified deficiencies in the map is
dispositive in evaluating the scope of its
finding of unconstitutional intent. Instead,
as detailed in the next sections, the trial
court’s decision to approve the Legisla-
ture’s remedial redistricting plan flowed
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from the legal errors made in its original
judgment.

Accordingly, for all these reasons, we
affirm the trial court’s finding of unconsti-
tutional intent. We turn next to the trial
court’s two legal errors, which significantly
affected its determination of the proper
effect of its finding that the Legislature
violated the Florida Constitution.

IV. TRIAL COURTS FIRST LEGAL
ERROR: FAILING TO PROPER-
LY ANALYZE THE CHALLENGE
TO THE PLAN “AS A WHOLE”

[23] The first legal error committed by
the trial court was its determination that
there was no distinction between a chal-
lenge to the redistricting plan “as a whole”
and a challenge to individual districts.
This error led to the trial court’s failure to
give any independent legal significance to
its finding of unconstitutional intent when
examining the challenges to individual dis-
tricts.

Specifically, the evidence presented and
considered by the trial court—evidence
that actually led the trial court to find the
existence of constitutionally improper par-
tisan intent—included evidence pertaining
both to the plan “as a whole” and to “spe-
cific districts.” Indeed, the trial court ex-
plicitly noted this, stating that “[o]ne of
[the challengers’] claims is that the entire
redistricting process was infected by im-
proper intent.” (Emphasis supplied.)

Yet, despite its findings that partisan
political consultants had “made a mockery”
of the process and “managed to taint the
redistricting process and the resulting
map with improper partisan intent,” the
trial court rejected the challengers’ distine-
tion between their challenge to improper
intent in the redistricting plan “as a
whole”—a challenge, in effect, to the map
that was produced from the process—and

their challenge to “individual districts,”
stating as follows:

[The challengers] distinguish between
their challenge to the redistricting plan
as a whole, as being drawn with the
intent generally to favor the Republican
Party, and their challenge to several
individual districts, as being specifically
drawn with such intent. I find this to be
a false dichotomy, a distinction without
difference. The redistricting plan is the
result of a single act of legislation. If
one or more districts do not meet consti-
tutional muster, then the entire act is
unconstitutional. The districts are part
of an integrated indivisible whole. So
wn that sense, if there is a problem with
a part of the map, there is a problem
with the entire plan. [FN 5]

[FN 5] This is consistent with the

approach taken by [this] Court in Ap-

portionment I. The Court invalidated
the entire Senate plan but gave specif-
ic instructions as to which districts
required corrective action. Id. at

684-686.

That does mot mean, however, that
portions of the map not affected by those
mdividual districts found to be improp-
erly drawn would need to be changed in
a redrawn map, even if a general intent
to favor or disfavor a political party or
incumbents was proven. What would
be the point if the other districts are
otherwise in compliance? Such a reme-
dy would go far beyond correcting the
effect of such noncompliance, but rather
would require a useless act that would
encourage continued litigation. There-
fore, I have focused on those portions of
the map that I find are in mneed of
corrective action in order to bring the
entire plan into compliance with the
constitution.

(Emphasis supplied.)

The dissent asserts that “[a]t no point
does the trial court indicate that it would
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permit some level of unconstitutional in-
tent in the drawing of any district.” Dis-
senting op. at 419. But the trial court
specifically concluded that districts could
be “in compliance” with the constitutional
standards “even if a general intent to fa-
vor or disfavor a political party or incum-
bents was proven.” This statement clear-
ly indicates that the trial court considered
a general improper intent to lack any in-
dependent legal significance unless it was
accompanied by another constitutional vio-
lation, which is an interpretation that sim-
ply does not square with the Florida Con-
stitution or this Court’s precedent.

This Court has held that “the Florida
Constitution prohibits drawing a plan”
with improper intent. Apportionment I,
83 So.3d at 617. This Court has also held
that “there is no acceptable level of im-
proper intent.” Id. And, this Court has
held that the “intent” standard “applies to

. the apportionment plan as a whole.”
Id. Accordingly, under these holdings, the
trial court’s “general” finding of improper
intent in the “process” must have some
independent legal significance.

[24] The trial court, however, failed to
give effect to that finding of improper in-
tent, in part because it never separately
considered the challenge to the plan as a
whole and, critically, never gave any
weight to the general improper intent in
analyzing the individual district challenges.
The challengers correctly note that the
trial court’s finding of improper intent was
based extensively on the existence of a
“different, separate process that was un-
dertaken contrary to the [Legislature’s
public] transparent [redistricting] effort in
an attempt to favor a political party or an
incumbent.” Apportionment IV, 132 So0.3d
at 149. And, as this Court stated in Ap-
portionment IV, the existence of such a
“parallel” process is “important evidence
in support of the claim that the Legisla-
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ture thwarted the constitutional mandate.”
1d.

In error, the trial court gave no legal
weight to the existence of this separate
process. The trial court’s decision to in-
validate District 5 was supported by nu-
merous factors distinet from the “parallel”
process, including that the district as en-
acted was “not compact,” was “bizarrely
shaped,” and did not “follow traditional
political boundaries as it winds from Jack-
sonville to Orlando,” narrowing at one
point to the width of a highway. The trial
court found improper intent to benefit the
Republican Party as to District 5 based on
“the decision to increase the district to
majority BVAP, which was accomplished
in large part by creating [a] finger-like
appendage jutting into District 7.” Then,
the trial court simply “buttressed” this
“inference” of improper intent, based on
the existence of the “oddly shaped append-
age[ ],” through “the evidence of improper
intent in the redistricting process general-
ly, and as specifically related to the draw-
ing of District 5,” but did not independent-
ly rely on the “general” improper intent in
any legally significant way.

In other words, aside from referencing
the increase in the BVAP of District 5 over
50% during a non-public meeting at the
end of the redistricting process, the trial
court’s decision to invalidate District 5 was
based solely on blatant tier-two violations.
While this Court had to resort to evaluat-
ing tier-two violations as a means to infer
improper intent when considering the chal-
lenges to the Senate and House maps in
Apportionment I, as we emphasized at
that time, we were constrained because we
had no factual record and no direct evi-
dence of improper intent. Exactly the op-
posite was true in this case.

The trial court’s decision to invalidate
District 10 is analogous. Noting an “odd-
shaped appendage which wraps under and
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around District 5, running between Dis-
trict 5 and 9,” the trial court stated that
the challengers had “shown that the dis-
trict could be drawn in a more compact
fashion, avoiding this appendage.” The
trial court’s conclusion that District 10
“was drawn to benefit the Republican Par-
ty and the incumbent” was “based in part
on the inference that the Florida Supreme
Court suggested [in Apportionment 1]
could be drawn from oddly shaped append-
ages that had no legal justification”—an
“inference” that, as with District 5, was
simply “buttressed by the general evidence
of improper intent” in the process and by
objective indicators relied on by this Court
in Apportionment 1.

In rejecting challenges to seven other
individual districts, the trial court never
referred to the “general evidence of im-
proper intent” that it found to exist in the
“process.” Rejecting the challenge to Dis-
tricts 13 and 14, in the Tampa Bay area,
the trial court stated that, “[ulnlike Dis-
tricts 5 and 10, there are no flagrant tier-
two deviations” from which the trial court
could “infer” improper intent. “[Ulnlike
changes made to District 5 by the [legisla-
tive] leaders during conference commit-
tee”—the “evidence of partisan intent spe-
cifically related to District 5,” where the
House agreed with the Senate’s request to
push the BVAP over 50%—the trial court
determined that it could not conclude, “on
partisan effect alone,” that certain deci-
sions were made in drawing Districts 13
and 14 “with the intent to benefit the
Republican Party or the incumbent mem-
ber of Congress.”

Likewise rejecting the challenge to Dis-
tricts 21 and 22, the trial court concluded
that the challengers had “not met their
burden of showing unnecessary deviation
from tier-two requirements,” nor had they
“shown that improper intent led to the
adoption of Districts 21 and 22.” Similar-

ly, with respect to Districts 25, 26, and 27,
the trial court determined that the chal-
lengers had “not proved invalidity” be-
cause the “totality of the evidence” did not
establish that the “configuration” of these
districts “was based on unlawful partisan
intent.” At no point in addressing the
validity of any of these districts—in which
the trial court rejected the challengers’
contention that the districts were drawn
with improper partisan intent—did the tri-
al court address any effect of its findings
regarding how the “process” had been
“taint[ed]” with “improper partisan in-
tent.”

In determining that there was no dis-
tinction between a challenge to the “whole
map” and a challenge to individual dis-
tricts, the trial court relied on this Court’s
prior decision to invalidate the entire state
Senate plan in Apportionment I. Citing
this Court’s decision as support, the trial
court stated that this Court “invalidated
the entire Senate plan but gave specific
instructions as to which districts required
corrective action.”

The trial court was correct that this
Court invalidated the whole Senate plan,
to the extent that it determined the plan
did “not pass constitutional muster” for
the purposes of this Court’s article III,
section 16, declaratory judgment review.
Apportionment I, 83 So.3d at 683. But,
unlike here, this Court in Apportionment I
did not find a general improper intent in
the state Senate plan, aside from the dis-
trict numbering system that was manipu-
lated to favor incumbents. Nor could we
have, based on the nature of the limited
record before us.

In Apportionment I, we expressed our
conclusion regarding the Senate plan as
follows:

We have held that Senate Districts 1,

3, 6,9, 10, 29, 30, and 34 are constitu-

tionally invalid. The Legislature should
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remedy the constitutional problems with
respect to these districts, redrawing
these districts and any affected districts
in accordance with the standards as de-
fined by this Court, and should conduct
the appropriate functional analysis to
ensure compliance with the Florida mi-
nority voting protection provision as well
as the tier-two standards of equal popu-
lation, compactness, and utilization of
existing political and geographical
boundaries. As to the City of Lakeland,
the Legislature should determine wheth-
er it is feasible to utilize the municipal
boundaries of Lakeland after applying
the standards as defined by this Court.
In redrawing the apportionment plan,
the Legislature is by no means required
to adopt the Coalition’s alternative Sen-
ate plan. Finally, we have held that the
numbering scheme of the Senate plan is
invalid. Accordingly, the Legislature
should renumber the districts in an in-
cumbent-neutral manner.

Id. at 686.

In other words, this Court identified
very specific deficiencies in the Senate
plan—eight individual districts that were
invalid, the failure to conduct a functional
analysis, and the district numbering
scheme. This Court did not conclude that
the whole plan was unconstitutional be-
cause of improper intent in the whole plan,
and this Court did not analyze—and could
not have analyzed—the plan in that man-
ner. Therefore, in relying on Apportion-
ment I in this way, the trial court failed to
give any actual effect to its finding in this
case that the “whole plan” challenge had
been proven through the direct and cir-
cumstantial evidence of improper partisan
intent presented at trial.

Accordingly, for all these reasons, we
conclude that the trial court erred in fail-
ing to recognize any distinction between a
challenge to the redistricting plan “as a
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whole” and a challenge to individual dis-
tricts. This error significantly affected the
trial court’s determination of the proper
scope and legal effect of its finding of
unconstitutional intent, particularly with
regard to its analysis of the challenges to
individual districts, and ultimately contrib-
uted to its decision to approve a remedy
that was effectively no different than the
remedy if there had been no finding of
unconstitutional intent.

V. TRIAL COURT’S SECOND LEGAL
ERROR: APPLYING A DEFER-
ENTIAL STANDARD OF REVIEW

[25] The trial court’s error in failing to
properly analyze the challenge to the plan
“as a whole” was compounded by its error
in the deferential standard of review it
applied after finding the existence of un-
constitutional intent. Certainly, we recog-
nize the difficult task the trial court faced,
considering numerous issues of first im-
pression and attempting to be faithful to
this Court’s redistricting decisions. And
we commend the trial court for the superb
and professional manner in which it han-
dled this difficult litigation.

But, we conclude nevertheless that the
trial court failed to recognize the critical
differences between this Court’s “facial”
review of the state legislative redistricting
plans in Apportionment I and the nature
of the fact-based claims presented in this
case. This legal error in the standard of
review, as with the legal error in not
recognizing the independent significance of
the challenge to the plan “as a whole,” led
to the trial court’s failure to give any inde-
pendent legal significance to its finding of
unconstitutional intent when examining the
challenges to individual districts. Once
the trial court found unconstitutional in-
tent, there was no longer any basis to
apply a deferential standard of review; in-
stead, the trial court should have shifted
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the burden to the Legislature to justify its
decisions in drawing the congressional dis-
trict lines.

The trial court’s error as to the standard
of review can be traced to its analysis in
evaluating the challengers’ claims, which it
set forth as follows:

It seems that the more reliable focus in

such an inquiry would be on what was

actually produced by the Legislature,
the enacted map. Specifically, an analy-
sis of the extent to which the plan does
or does not comply with tier two re-
quirements is a good place to start.

Can one draw a map that meets tier-two

requirements but nonetheless favors a

political party or an incumbent? Sure,

but it is more difficult.

Furthermore, a failure to comply with
tier-two requirements not only supports
an inference of improper intent, it is an
independent ground for finding a map
unconstitutional. See Apportionment I,
83 So0.3d [at] 640-641. Additional direct
and circumstantial evidence of intent
may serve to strengthen or weaken this
inference of improper intent. Therefore,
I first examine the map for apparent
failure to comply with tier-two require-
ments of compactness and utilization of
political and geographical boundaries
where feasible, then consider any addi-
tional evidence that supports the infer-
ence that such districts are also in vio-
lation of tier-one requirements.

(Emphasis supplied.) In other words, the
trial court began by asking whether there
was any tier-two violation—whether the
district was compact, and whether it fol-
lowed existing political and geographical
boundaries where feasible. Then, the trial
court considered the direct and circum-
stantial evidence of tier-one improper in-
tent only as “additional evidence” to
“strengthen or weaken” an “inference of
improper intent” that was identifiable from

tier-two deficiencies. The trial court did
so despite finding that the direct and cir-
cumstantial evidence itself had established
a violation of the tier-one constitutional
standards.

Although the trial court relied on Appor-
tionment I as support for the standard of
review it applied, the standard from that
case—a facial review based on purely ob-
jective, undisputed evidence in the limited
record before the Court—does not directly
translate to this one—a fact-intensive chal-
lenge based on direct and circumstantial
evidence developed during an adversarial
trial. Discerning which aspects of the
standard set forth in Apportionment I ap-
ply and which do not is thus of critical
importance.

In Apportionment I, this Court rejected
the arguments of the Attorney General
and the House of Representatives “that a
challenger must prove facial invalidity be-
yond a reasonable doubt,” as is generally
considered to be the standard applied to a
typical lawsuit challenging the constitu-
tionality of a legislative enactment outside
the context of redistricting. 83 So.3d at
607. This Court considered the “beyond a
reasonable doubt” standard to be both “a
departure from [its] precedent in legisla-
tive apportionment jurisprudence” and “ill-
suited” to the nature of its review. Id.
“Unlike a legislative act promulgated sepa-
rate and apart from an express constitu-
tional mandate,” this Court stated, “the
Legislature adopts a joint resolution of
legislative apportionment solely pursuant
to the ‘instructions’ of the citizens as ex-
pressed in specific requirements of the
Florida Constitution governing this pro-
cess.” Id. at 607-08.

Although the legislative redistricting
plan comes before this Court “with an
initial presumption of validity,” this Court
explained that “the operation of this
Court’s process in apportionment cases is
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far different than the Court’s review of
ordinary legislative acts,” including “a
commensurate difference in [its] obli-
gations.” Id. at 606. Noting that the
“new requirements” of the Fair Districts
Amendment “dramatically alter[ed] the
landscape with respect to redistricting,”
this Court held that its scope of review had
“plainly increased, requiring a commensu-
rately more expanded judicial analysis of
legislative compliance.” Id. at 607. As
this Court would later reason, “the fram-
ers and voters” of the Fair Districts
Amendment “clearly desired more judicial
scrutiny” of the Legislature’s decisions in
redistricting. Fla. House of Representa-
tives v. League of Women Voters of Fla.
(Apportionment I1I), 118 So.3d 198, 205
(Fl1a.2013).

[26] “It is this Court’s duty, given to it
by the citizens of Florida, to enforce
adherence to the constitutional require-
ments and to declare a redistricting plan
that does not comply with those standards
constitutionally invalid.” Apportionment
I, 83 So0.3d at 607. However, this Court
acknowledged in the context of its review
in Apportionment I that it would “defer to
the Legislature’s decision to draw a dis-
trict in a certain way, so long as that
decision does not violate the constitutional
requirements.” Id. at 608. This Court
emphasized that its “responsibility [wals
limited to ensuring compliance with consti-
tutional requirements.” Id. “[E]ndeavor-
ing to be respectful to the critically impor-
tant role of the Legislature,” this Court
stated that its duty was “not to select the
best plan, but rather to decide whether the
one adopted by the legislature is valid.”
Id. (quoting In re Apportionment Law-
1992, 597 So.2d at 285).

Echoing this Court’s language in Appor-
ttonment I, the trial court determined—
based on “the nature of the legislation and
the nature of what is reviewed”—that it
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should apply the same standard to the
challenge presented in this case. There-
fore, reciting the principles from Appor-
tionment I, the trial court set forth the
standard for its review as follows:

I will therefore, in this case, apply the
standard of review articulated in Appor-
tionment I, deferring to the Legisla-
ture’s decision to draw a district in a
certain way, so long as that decision
does not violate the constitutional re-
quirements, with an understanding of
my limited role in this process and the
important role of the Legislature. My
duty “is not to select the best plan” but
to determine whether [the challengers]
have proved the plan invalid. Appor-
tionment I, 83 So0.3d 597 at 608.

The trial court then cited this standard,
and its deferential review, in rejecting
challenges to certain individual districts.

[271 We conclude that the trial court
was correct, initially, in rejecting the “be-
yond a reasonable doubt” standard, as this
Court did in Apportionment I. As this
Court stated, “[ulnlike a legislative act
promulgated separate and apart from an
express constitutional mandate, the Legis-
lature adopts a joint resolution of legisla-
tive apportionment solely pursuant to the
‘instructions’ of the citizens as expressed in
specific requirements of the Florida Con-
stitution governing this process.” Appor-
ttonment I, 83 So.3d at 607-08. Just as
there is a difference in evaluating legisla-
tive intent with respect to the specific con-
stitutional mandate outlawing improper
partisan intent in redistricting, so too is
there “a difference between the Court’s
role in reviewing a legislative apportion-
ment plan to determine compliance with
constitutionally mandated criteria and the
Court’s role in interpreting statutes.” Id.
at 607 n. 5. The “reason for the different
standard,” the trial court correctly noted,
is that “the inquiry is into the process, the
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end result, and the motive behind the leg-
islation”—not “a question of searching for
a reasonable interpretation of a statute
which would make it constitutional.”

In this respect, the trial court was right
to rely on Apportionment I in concluding
that the nature of the legislation and the
specific constitutional mandate outlawing
partisan political gerrymandering require
a different standard of review than applied
in traditional cases challenging legislative
enactments. Where the trial court erred,
however, was in discounting the differ-
ences between Apportionment I and this
case to conclude that the same standard
must apply, even though this case involved
direct and circumstantial evidence of tier-
one constitutional violations that this Court
had no ability to review in Apportionment
L

As this Court has explained, its review
in Apportionment I was quite different
than the challenge presented in this case.
Unlike the fact-intensive challenge here, in
which the parties had an opportunity to
present extensive evidence during an ad-
versarial trial pertaining to whether the
plan and individual districts were drawn
with improper intent, this Court’s review
in Apportionment I was “a facial review
based on objective, undisputed evidence in
the limited record before the Court.” Ap-
portionment 111, 118 So.3d at 200.

In Apportionment I, 83 So.3d at 634,
this Court looked to objective measures
and tier-two requirements—such as the
existence of “bizarre shape[s]” and “ap-
pendages”—in an effort to discern whether
the map was drawn with improper intent.
As this Court stated, “in the context of
Florida’s constitutional provision, a disre-
gard for the constitutional requirements
set forth in tier two is indicative of improp-
er intent, which Florida prohibits by abso-
lute terms.” Id. at 640.

The evidence of improper intent in this
case, to the contrary, involved direct and
circumstantial evidence of tier-one viola-
tions of the constitutional intent standard.
Yet, despite the existence of testimony
and fact-based claims regarding improper
intent from a voluminous record that ex-
tended far beyond the legislative record
to which this Court was constrained in
Apportionment I, the trial court still de-
termined that tier-two requirements—
compactness and the use of political and
geographical boundaries where feasible—
were the “more reliable” indicators of im-
proper intent, explaining that “a failure to
comply with tier-two requirements” would
“support[ ] an inference of improper in-
tent,” and that “[a]dditional direct and cir-
cumstantial evidence of intent may serve
to strengthen or weaken this inference of
improper intent.” Based on this assump-
tion, the trial court proceeded to “first
examine the map for apparent failure to
comply with tier-two requirements of
compactness and utilization of political
and geographical boundaries where feasi-
ble, [and] then consider[ed] any additional
evidence that supports the inference that
such districts are also in violation of tier-
one requirements.”

Not surprisingly under this framework
of analysis, only where the trial court
found a tier-two violation—the appendages
in Districts 5 and 10—did the trial court
conclude that a district had been drawn
with improper intent to favor a political
party or incumbent. The independent
finding that the “redistricting process” and
the “resulting map” were “taint[ed]” with
“Improper partisan intent” was relegated
to “buttress[ing]” the “inference” of im-
proper intent based on the tier-two viola-
tion.

We conclude that the trial court erred in
focusing first on tier-two violations at the
expense of the evidence of tier-one viola-
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tions—violations it specifically found based
on the evidence presented. The trial
court’s error was then exacerbated by its
decision to apply an unduly deferential
standard to its review of the map, even
after finding the existence of unconstitu-
tional partisan intent.

Certainly, this Court explained in Ap-
portionment I that the judiciary’s role in
reviewing an apportionment plan enacted
by the Legislature is “not to select the
best plan, but rather to decide whether the
one adopted by the legislature is valid.”
Apportionment I, 8 So.3d at 608 (quoting
In re Apportionment Law-1992, 597 So.2d
at 285). At that time, this Court stated
the general principle that it would “defer
to the Legislature’s decision to draw a
district in a certain way, so long as that
decision does not violate the constitutional
requirements.” Id.

But, in Apportionment I, this Court was
conducting a “facial” review of the legisla-
tive apportionment plan, without fact-find-
ing, to determine whether any improper
intent existed in the plan. Unlike that
context, here, the trial court found the
existence of improper intent, based on evi-
dence presented during an adversarial tri-
al, yet still applied a deferential standard
of review. That was error.

[28] The trial court conducted its re-
view as if it were premature to directly
address the impact of the tier-one viola-
tions the trial court itself specifically
found. In particular, the trial court found
that the Legislature had “cooperat[ed]”
and “collaborat[ed]” with partisan political
operatives to draft an apportionment plan
favoring the Republican Party and incum-
bents—in other words, a finding of a tier-
one constitutional violation. While the
Legislature is generally entitled to defer-
ence as a result of its role in the redistrict-
ing process, that deference applies only “so
long as [its redistricting] decision[s] dol ]
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not violate the constitutional require-
ments.” Apportionment I, 83 So0.3d at
608.

[29] Once a tier-one violation of the
constitutional intent standard is found,
there is no basis to continue to afford
deference to the Legislature. To do so is
to offer a presumption of constitutionality
to decisions that have been found to have
been influenced by unconstitutional consid-
erations. The existence of unconstitution-
al partisan intent is contrary to the very
purpose of the Fair Districts Amendment
and to this Court’s pronouncements re-
garding the state constitutional prohibition
on partisan political gerrymandering.

Accordingly, after reaching the conclu-
sion that the “redistricting process” and
the “resulting map” had been “taint[ed]”
by unconstitutional intent, the burden
should have shifted to the Legislature to
justify its decisions, and no deference
should have been afforded to the Legisla-
ture’s decisions regarding the drawing of
the districts. In other contexts, states
have placed the burden on their legisla-
tures to justify the validity of a redis-
tricting plan when the plan has “raised
sufficient issues” with respect to state
constitutional requirements. In re Legis-
lative Districting of State, 370 Md. 312,
805 A.2d 292, 325 (2002).

Because there are many ways in which
to draw a district that complies with, for
example, the constitutional requirement of
compactness, which party bears the bur-
den of establishing why a decision was
made to accept or reject a particular con-
figuration can ultimately be determinative.
This can be seen in reviewing the seven
maps initially released to the public by the
House.

All of these maps were considered by
the Legislature to be maps that complied
with the tier-two constitutional standards.
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But, in one of the maps, designated as
HO000C9001, there were as few as 14 Re-
publican districts based on 2008 presiden-
tial election data and 15 Republican dis-
tricts based on 2012 presidential data.
In the map chosen by the House to move
forward in the process, designated as
H000C9011, there were 16 Republican
districts under both the 2012 and 2008
presidential results. And, after additional
revisions, the Legislature’s enacted map
performed with 17 Republican districts
under the 2008 data and 16 using the
2012 data—actually more favorable to
Republicans than the performance of the
admittedly gerrymandered 2002 districts
under the same data.!® This consistent
improvement in the Republican perform-
ance of the map—even when comparing
maps the Legislature itself produced and
considered tier-two compliant—reveals
that there are many ways to draw consti-
tutionally compliant districts that may
have different political implications.

[30] Since the trial court found that
the Legislature’s intent was to draw a plan
that benefitted the Republican Party, the
burden should have been placed on the
Legislature to demonstrate that its deci-
sion to choose one compact district over
another compact district, or one tier-two

10. The 2002 benchmark plan performed with
15 Republican districts under the 2008 presi-
dential data and 14 Republican districts un-
der the 2012 data, though there were only
twenty-five total districts in that map, as com-
pared to twenty-seven total districts in the
2012 map after Florida gained two districts
based on the results of the 2010 Census.

11. The Legislature has strongly disputed the
relevance of these alternative maps, going so
far as to assert that this Court should not
consider the alternative maps at all because
they were either drawn by partisan opera-
tives aligned with the Democratic Party or of
unknown origin. But alternative maps are
not on trial themselves, as is the Legisla-
ture’s map, and they can provide ‘‘relevant

compliant map over another tier-two com-
pliant map, was not motivated by this im-
proper intent. This is particularly true
where the challengers presented evidence
that the Legislature’s choices ultimately
benefitted the Republican Party and also
showed alternative maps that performed
more fairly.!! Unlike in Apportionment I,
where this Court remained deferential to
the Legislature’s decisions in the absence
of a finding of improper intent, there is no
longer any basis for this Court to be defer-
ential to the Legislature in fulfilling its
own “solemn obligation to ensure that the
constitutional rights of its citizens are not
violated and that the explicit constitutional
mandate to outlaw partisan political gerry-

mandering ... in redistricting is effective-
ly enforced.” Apportionment IV, 132
So.3d at 137.

V1. LEGAL EFFECT OF FINDING
UNCONSTITUTIONAL INTENT

Having now concluded that the trial
court erred in the standard of review it
applied, we proceed to consider the legal
effect of the trial court’s finding of uncon-
stitutional intent under the appropriate
standard. In so doing, we reject the dis-
sent’s view that we have “transgressed the
boundaries of proper appellate review” and
“abandon[ed]” the “restraints of the appel-

proof that the Legislature’s apportionment
plans consist of district configurations that
are not explained other than by the Legisla-
ture considering impermissible factors, such
as intentionally favoring a political party or
an incumbent”’—as the trial court found the
Legislature to have done in this case. Appor-
tionment I, 83 So0.3d at 611. Nevertheless,
we have reviewed only the alternative maps
actually introduced into evidence during the
trial and remedial proceedings, rather than
any of the summary-judgment maps, and
have relied on those maps only insomuch as
they show alternate ways—not necessarily
the best or legally required way—to config-
ure the districts.
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late process.” Dissenting op. at 422-23
423-24. The Legislature vigorously de-
fended the challenged districts. Rather
than foster additional delay and risk an-
other election under unconstitutional dis-
tricts, we have all the record evidence
necessary to evaluate now whether the
Legislature’s justifications can withstand
legal scrutiny.

A. DISTRICT 5

We begin with District 5, which has
been a focal point of the challenge to the
Legislature’s redistricting plan. Initially,
the trial court invalidated District 5 as
“visually not compact, bizarrely shaped,”
and in contravention of “traditional politi-
cal boundaries as it winds from Jackson-
ville to Orlando,” narrowing at one point to
the width of a highway. After the Legisla-
ture removed an appendage from Seminole
County and widened the district, however,
the trial court upheld the remedial version
of District 5, concluding that while still
“not a model of compactness,” the revised
district is “much improved.” Deferring to
the Legislature, the trial court summarily
rejected the challengers’ proposed East—
West configuration of the district, deter-
mining that although this configuration
was “somewhat more compliant” with the
constitutional standards, there were “legit-
imate non-partisan policy reasons for pre-
ferring a North—-South configuration for
this district over an East-West configura-
tion.”

The trial court did not elaborate as to
what any of these “non-partisan policy rea-
sons” were. The only legal justification
offered by the Legislature, with the sup-
port of the Florida State Conference of
NAACP Branches, for preferring a North—
South configuration to an East-West or-
ientation is to comply with the minority
voting protection requirements of the Flor-
ida Constitution and the federal Voting
Rights Act—specifically, that a North-
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South configuration is necessary to avoid
diminishing the ability of black voters to
elect a candidate of their choice.

The challengers contend, though, that
the North—-South configuration of this dis-
trict is a linchpin to the Legislature’s ef-
forts to draw a map that favors the Repub-
lican Party. They allege that the North-
South configuration overpacks Democratic-
leaning black voters into the district—that
is, places more black voters in the district
than is necessary to ensure that they can
elect a candidate of choice—thereby dilut-
ing the influence of Democratic minorities
in surrounding districts. The challengers
rely in part on a trilogy of cases in federal
court that trace the unique history of this
district, culminating in a 2002 decision
from a three-judge panel finding that the
Legislature’s “overriding goal with respect
to congressional reapportionment” was to
adopt a plan that “would maximize the
number of districts likely to perform for
Republicans.” Martinez, 234 F.Supp.2d at
1300-01; see also DeGrandy v. Wetherell,
794 F.Supp. 1076, 1087-88, 1090 (N.D.Fla.
1992) (adopting a redistricting plan drawn
by an independent expert, which created
the predecessor to District 5 as a black
majority-minority district); Johnson .
Mortham, 926 F.Supp. 1460, 1466-67,
1472, 1495 (N.D.Fl1a.1996) (noting that the
prior version of District 5 split every one
of the fourteen counties that made up the
district, and even split individual precincts,
and declaring that the district was “racial-
ly gerrymandered” in violation of the
Equal Protection Clause).

Even as redrawn by the Legislature and
approved by the trial court, District 5
clearly does not strictly adhere to the
Florida Constitution’s tier-two require-
ments of compactness and the utilization of
political or geographical boundaries where
feasible. It splits seven counties and has
numerical compactness scores of .127 on
the Reock measure and .417 on the Convex
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Hull measure, where 1 is the best score.
The critical determination, then, is wheth-
er the North-South configuration of this
district, which extends from Jacksonville
to Orlando, is necessary to comply with
either the federal Voting Rights Act or the
tier-one state constitutional requirement
that no district shall be drawn in such a
way as to diminish the ability of black
voters to elect a representative of their
choice—the justifications offered by the
Legislature.

[311] Having reviewed the arguments of
the parties in detail and studied the unique
nature of this district, we conclude that the
Legislature has failed to meet its burden
to demonstrate that District 5, even as
revised, passes constitutional muster. We
further conclude that, because the trial
court found that District 5 was a key com-
ponent of the Legislature’s unconstitution-
al intent in the drawing of the congression-
al redistricting plan, the trial court erred
in conducting only a cursory review of the
remedial district and deferring to the Leg-
islature’s North—-South configuration on
the basis of unstated “non-partisan policy
reasons.”

Since the Legislature cannot prove that
the North-South configuration is neces-
sary to avoid diminishing the ability of
black voters to elect a candidate of their
choice, we hold that District 5 must be
redrawn in an East-West manner. While
the dissent suggests that this holding dis-
places the Legislature’s chosen configura-
tion with a configuration drawn by opera-
tives aligned with the Democratic Party,
see dissenting op. at 422, the argument for
an East-West orientation of this district is
not exclusive to the Democratic Party. In
fact, an East-West orientation is the only
alternative option, and one that the Legis-
lature’s own map drawers—insulated, the
dissent itself states, from partisan influ-
ence—considered during the redistricting
process.

We reach our conclusion as to the con-
tinued unconstitutionality of District 5 for
several reasons. First, the Legislature’s
configuration was entitled to no deference
in light of the trial court’s finding of un-
constitutional intent. The trial court
clearly found that the Legislature’s intent
in drawing the congressional redistricting
plan generally, and District 5 specifically,
was to benefit the Republican Party. The
Legislature’s configuration also had the ef-
fect of benefitting the long-time incumbent
of the district, Congresswoman Corrine
Brown, who previously joined with leading
Republicans in actively opposing the Fair
Districts Amendment and redistricting re-
form. See Brown, 668 F.3d 1271. In-
deed, the remedial version of District 5
still retains approximately 80% of its 2002
benchmark—a redistricting map that was
admittedly gerrymandered to favor the
Republican Party and incumbents. See
Martinez, 234 F.Supp.2d at 1340.

Retaining the same basic shape, while
merely tweaking a few aspects of the dis-
triet, does not erase its history or undo the
improper intent that the trial court found.
The trial court’s decision to defer to the
Legislature’s configuration is contrary to
the proper standard that should have ap-
plied—shifting the burden to the Legisla-
ture to justify its enacted configuration—
particularly where the trial court itself
continued to acknowledge that the district
is “not a model of compactness.”

We conclude that the Legislature cannot
justify its enacted configuration. Despite
the Legislature’s repeated contentions that
a North-South orientation of the district is
the only option and is essential to avoid
diminishing the ability of black voters to
elect a candidate of their choice, there is
simply insufficient evidence to support that
assertion. Indeed, legislative staffer Alex
Kelly initially drew an East-West version
of the district, with a BVAP of 44.96%, and
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concluded that such a configuration would
be constitutionally compliant. The Legis-
lature relies on the trial court’s finding
that Kelly was straightforward and credi-
ble elsewhere, but offers no persuasive
explanation as to why this version of Dis-
trict 5 was rejected or why Kelly’s assess-
ment in this circumstance was incorrect.

During the trial, the Legislature argued
that it had increased the BVAP of District
5 over 50%—a decision made during a non-
public meeting at the end of the redistrict-
ing process—in order to prevent vote dilu-
tion and avoid retrogression. The trial
court specifically found that argument to
be “not supported by the evidence” and
there to have been no showing that a
majority-minority district was “legally nec-
essary.”

After redrawing the district, the BVAP
of remedial District 5 is 48.11%. The Leg-
islature continues to argue that any addi-
tional diminishment in the BVAP would
prevent black voters from electing a candi-
date of their choice. But neither the evi-
dence, nor the case law, bears this out.

As of 1996, following the decision in
Johnson that required the predecessor dis-
trict to be redrawn, the predecessor to
District 5 had a total black population of
47.0% and a total BVAP of 42.7%. Maxr-
tinez, 234 F.Supp.2d at 1308. By 2000, the
benchmark district had a total black popu-
lation of 50.8% and a total BVAP of 46.7%.
Id. The district performed for the black
candidate of choice in every election from
1992 through 2000. Id.

In 2002, the total black population of the
district was 51.4%. Id. at 1307. The total

12. Although the dissent states that our review
of minority voting strength as to the East-—
West configuration of District 5 ultimately
amounts to “we know retrogression when we
see it,”’ dissenting op. at 422, we clearly rely
on longstanding precedent applied by the
three-judge federal district court panel in
Martinez—the last time this exact district was
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BVAP was 46.9%. Id. The federal court in
Martinez determined that the BVAP of
46.9% “will afford black voters a reason-
able opportunity to elect candidates of
choice and probably will in fact perform
for black candidates of choice.” Id. The
actual election results show this to be
true—the district has continued to perform
for the black candidate of choice in every
election from 2000 through the present.

The challengers’ proposed East-West
configuration of the district has a BVAP of
45.12%—higher than the BVAP in the ini-
tial draft district drawn by Alex Kelly.
This is well within the range of the 42.7%,
46.7%, and 46.9% BVAP percentages that
were addressed by the federal court in
Martinez and considered to be sufficient to
“afford black voters a reasonable opportu-
nity to elect candidates of choice” and to
“in fact perform for black candidates of
choice.” 12 Id. “This is so in part because,”
the federal court in Martinez stated,

blacks constitute 61.3% of registered

Democrats in [the predecessor to Dis-

trict 5], and Democrats constitute 63.8%

of registered voters. Republicans con-

stitute only 22.7% of registered voters.

Actual voting also is strongly Democrat-

ic; in the 2000 presidential election, vot-

ers in [the predecessor to District 5]

voted 63.7% for Mr. Gore and 34.2% for

Mr. Bush. The black candidate of choice

is likely to win a contested Democratic

primary, and the Democratic nominee is
likely to win the general election.
Id. at 1308.

The same logic applies to an East-West
configuration of the district. Black voters

challenged. Our conclusion that a BVAP of
45.12% does not diminish the ability of black
voters to elect a candidate of choice—a BVAP
percentage squarely within the range of prior
BVAP percentages that precedent has estab-
lished not to diminish the ability of black
voters to elect a candidate of choice—is hard-
ly subjective or arbitrary.
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constitute 66.1% of registered Democrats
under this configuration, and Democrats
constitute 61.1% of registered voters. Re-
publicans, by contrast, constitute only
23.0% of registered voters. This compares
very favorably to the same respective
numbers in the 2002 district upheld by the
federal court in Martinez.

Thus, in an East-West orientation of the
district, the black candidate of choice is
still likely to win a contested Democratic
primary, since black voters constitute
66.1% of registered Democrats. And the
Democratic candidate is still likely to win
the general election, since Democratic vot-
ers outnumber Republicans 61.1% to
23.0%. In other words, just as noted in
Manrtinez as a basis for concluding that the
prior version of District 5 afforded black
voters a reasonable opportunity to elect a
candidate of choice, “[t]he black candidate
of choice is likely to win a contested Demo-
cratic primary, and the Democratic nomi-
nee is likely to win the general election.” 13
Martinez, 234 F.Supp.2d at 1308.

The Legislature’s contrary argument
rests entirely on the premise that the
BVAP of the district cannot be decreased
from 48.11% to 45.12%. Of course, the trial
court already rejected the Legislature’s
argument, based on the same asserted in-
terest in protecting black voters, that the
BVAP needed to be over 50%, and in
urging this Court to uphold the revised
district, the Legislature has now tacitly
conceded that 48.11% is sufficient.

But, beyond that, the United States Su-
preme Court has recently articulated—in a
case with a similar claim of overpacking

13. Contrary to the dissent’s accusation that
we fail to apply any objective standard to our
retrogression review of the minority voting
strength of an East-West district, see dissent-
ing op. at 421-22, our analysis is consistent
with the standard set forth by this Court in
Apportionment I: ‘“To undertake a retrogres-

black voters to maintain the continued po-
litical dominance of the Republican Party
in surrounding districts—that the BVAP
itself cannot be viewed in a vacuum. In
Alabama Legislative Black Caucus v. Ala-
bama, — U.S. ——, 135 S.Ct. 1257, 1272,
191 L.Ed2d 314 (2015), the Supreme
Court emphasized that it is the “ability to
elect a preferred candidate of choice,” not
“a particular numerical minority percent-
age,” that is the pertinent point of refer-
ence.

The language of the Voting Rights Act
that protects against adopting a redistrict-
ing plan that “has the purpose of or will
have the effect of diminishing the ability
of [the minority group] to elect their pre-
ferred candidates of choice”—language in-
corporated into our tier-one state consti-
tutional standards—“does not require
maintaining the same population percent-
ages.” Id. at 1272-73. Instead, the Su-
preme Court has told us, this requirement
“is satisfied if minority voters retain the
ability to elect their preferred candi-
dates.” Id. at 1273. Providing an exam-
ple, the Supreme Court stated that “it
would seem highly unlikely that a redis-
tricting plan that, while increasing the nu-
merical size of the district, reduced the
percentage of the black population from,
say, 70% to 656% would have a significant
impact on the black voters’ ability to elect
their preferred candidate.” Id.

Accordingly, we reject the Legislature’s
argument that an East-West version of
the district would diminish the ability of
black voters to elect a candidate of their
choice. We also reject the dissent’s con-
tention that an East-West district causes

sion evaluation requires an inquiry into
whether a district is likely to perform for
minority candidates of choice.” 83 So.3d at
625. This is precisely what we have done
with respect to a proposed East-West orienta-
tion of District 5.
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the redistricting map to become signifi-
cantly less compact. See dissenting op. at
420-22. There is no doubt, as noted by
the dissent, that the East-West orientation
is longer, with a correspondingly greater
perimeter and area. But length is just one
factor to consider in evaluating compact-
ness.

[32] As this Court stated in Apportion-
ment I, “the object of the compactness
criterion is that a district should not yield
‘bizarre designs.”” 83 So.3d at 634. And
as the Supreme Court of Washington has
recognized, in a decision cited favorably by
this Court in Apportionment I, “the
phrase ‘as compact as possible’ does not
mean ‘as small in size as possible,” but
rather ‘as regular in shape as possible.””
Kilbury v. Franklin Cnty. ex rel. Bd. of
Cnty. Comm’rs, 151 Wash.2d 552, 90 P.3d
1071, 1077 (2004).

There is no doubt that an East-West
version of District 5 is visually less “unusu-
al” and “bizarre” than the meandering
North—-South version enacted by the Leg-
islature. Apportionment I, 83 So.3d at
634. There is also no doubt that the nu-
merical compactness scores actually favor
the East-West orientation: the different
configurations have essentially the same
Reock score (.12 for a proposed East-West
version of the district, and .13 for the
Legislature’s North—South, where 1 is the
most compact), while an East-West dis-
trict fares significantly better on the Con-
vex Hull measure (.71 for the East-West
as compared to .42 for the North-South,
where 1 is again the most compact). Fur-
ther, an East-West orientation allows for
fewer incorporated city and county splits
than the Legislature’s North-South dis-
trict—another consideration in determin-
ing tier-two compliance.

The reality is that neither the North-
South nor the East-West version of the
district is a “model of compactness,” as the
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trial court stated. Other factors account
for this phenomenon, “including geography
and abiding by other constitutional re-
quirements such as ensuring that the ap-
portionment plan does not deny the equal
opportunity of racial or language minori-
ties to participate in the political process
or diminish their ability to elect represen-
tatives of their choice.” Id. at 635. And
while the dissent cherry-picks a favorable
statistic to highlight the supposed decrease
in the compactness of District 2 under an
East-West version of District 5, see dis-
senting op. at 421-22, the challengers have
demonstrated that the decrease in the
compactness of District 2 is an outlier; in
fact, as few as four and as many as seven
other districts can be drawn in a more
compact manner by drawing District 5
from East to West.

The bottom line is that none of the
Legislature’s justifications for its gerry-
mandered version of District 5, and none
of its complaints about an alternative
East-West configuration, can withstand le-
gal scrutiny. Because the trial court erred
in deferring to the Legislature’s enacted
North-South configuration, and because
the Legislature cannot justify this configu-
ration, District 5 must be redrawn in an
East-West orientation.

B. DISTRICTS 13 & 14

[33] We turn next to Districts 13 and
14, in the Tampa Bay area, which the
challengers contended were drawn in viola-
tion of the constitutional requirements. In
addition to relying on the trial court’s find-
ing that the entire map was tainted by
unconstitutional intent, the challengers as-
serted specifically that the Legislature’s
configuration of Districts 13 and 14 mir-
rored the configuration known to have
been favored by political operatives, in
which District 14 was drawn to cross Tam-
pa Bay from Hillsborough County, split-
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ting Pinellas County and the City of St.
Petersburg to move a portion of the black
population from District 13 into District
14. In support, the challengers pointed to
an e-mail communication from consultant
Frank Terraferma to consultant Rich
Heffley and an employee of the Republican
Party of Florida, which described this re-
gion as “far from perfect” in a draft map
where District 14 did not cross Tampa
Bay.

The enacted configuration of these two
districts, which crossed Tampa Bay, added
more Democratic voters to an already
safely Democratic District 14, while ensur-
ing that District 13 was more favorable to
the Republican Party.!* The challengers
thus contended that the Legislature’s con-
figuration of these districts was directly
connected to the trial court’s finding that
the enacted map was unconstitutionally
drawn to favor the Republican Party.

The trial court denied the challenge to
these districts, reasoning that there were
“no flagrant tier-two deviations from
which” to “infer unlawful intent.” The
trial court stated that it “simply” could not
“conclude, on partisan effect alone, that
the decision to incorporate portions of
South St. Petersburg into District 14 was
done with the intent to benefit the Repub-
lican Party or the incumbent member of
Congress.”

We conclude that the trial court erred in
rejecting the challenge to these districts.

14. Indeed, although District 13 still leans
Democratic under the elections data relied on
by the parties, it actually elected Republican
Representative David Jolly over Democrat
Alex Sink in a close election in 2014.

15. District 14 was, prior to 2012, and still is,
under the 2012 map, represented by Kathy
Castor, a white Democratic congresswoman.

16. We use graphical depictions of maps that
were included in the challengers’ brief be-

The trial court erroneously required a “fla-
grant tier-two deviation” in order to “infer
unlawful intent,” rather than viewing the
configuration of these districts through the
lens of the direct and circumstantial evi-
dence of improper intent presented at tri-
al. Once the trial court found unconstitu-
tional intent, the Legislature’s enacted
configuration was no longer entitled to def-
erence, and it becomes the Legislature’s
burden to justify its decision to draw the
districts in a certain way.

The Legislature’s asserted justification
for picking up voters from Pinellas County
in District 14 was to increase minority
voting strength in that district, which the
Legislature considered to be preferable—
though not required—from a state consti-
tutional tier-one and federal Voting Rights
Act perspective. The trial court did not,
however, make any findings that it was
necessary to add black voters from Pinel-
las County to District 14 in order to avoid
diminishing the ability of black voters to
elect a representative of their choice.'

During trial, the challengers showed
that it is possible not to cross Tampa Bay
and still maintain tier-two compliance. In
fact, as the charts below indicate,'® follow-
ing the county boundary significantly in-
creases the numerical compactness scores
of District 13, although it does cause a
decrease in the scores of surrounding dis-
tricts.

cause those maps show the particular areas of
concern. The Legislature did not contest the
accuracy of these graphics. In any event, we
include them only as visual aids and have, in
our analysis, relied solely on the data and
maps introduced into evidence during the tri-
al.
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In rejecting the challenge to these dis-
tricts, the trial court emphasized the de-
crease in the overall compactness scores in
the region, ultimately determining that the
Legislature “was not required to make this
tradeoff in compactness to avoid splitting

17. The Reock, or circle-dispersion, method of
quantifying compactness “measures the ratio
between the area of the district and the area
of the smallest circle that can fit around the
district.” Apportionment I, 83 So.3d at 635.
“This measure ranges from 0 to 1, with a
score of 1 representing the highest level of
compactness as to its scale.” Id.

”»

Pinellas County.” However, as this Court
has recognized, following county lines may
result in a reduction in compactness
scores. See Apportionment I, 83 So.3d at
635 (explaining that the compactness of
the districts “cannot be considered in iso-

18. The Area/Convex Hull method, which
“measures the ratio between the area of the
district and the area of the minimum convex
bounding polygon that can enclose the dis-
trict,” also ranges from 0 to 1, “with a score
of 1 representing the highest level of compact-
ness.” Apportionment I, 83 So.3d at 635. “A
circle, square, or any other shape with only
convex angles has a score of 1” under this
measure. Id.
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lation” because other factors influence a
district’s compactness, including the “Leg-
islature’s desire to follow political or geo-
graphical boundaries or to keep municipal-
ities wholly intact”).

The trial court’s decision to defer to the
Legislature’s configuration was contrary to
the proper standard that should have ap-
plied once the trial court found that the
Legislature’s intent in drawing the con-
gressional redistricting plan was to benefit
the Republican Party. Because the Legis-
lature cannot justify its enacted configura-
tion of these districts based on race—the
only justification that was offered—the tri-
al court should have invalidated these dis-
tricts. Accordingly, Districts 13 and 14
must be redrawn to avoid crossing Tampa
Bay.

C. DISTRICTS 26 & 27

[34] The challengers also mounted an
individual attack against the validity of

Districts 26 and 27, claiming that the en-
acted configuration of these two districts
needlessly divided the City of Homestead
to Republican gain—turning one Republi-
can district and one Democratic district
into two Republican-leaning districts.” In
support, the challengers relied on the gen-
eral evidence of improper intent in the
plan as a whole, as well as specifically on
an e-mail chain between consultants Heff-
ley, Terraferma, and Reichelderfer that
took place after the Senate released a
draft map that did not split Homestead.
In this e-mail chain, the operatives stated
that the configuration of these districts
was “pretty weak” and that the House
“needled] to fix” it. The Senate’s draft
version, not splitting Homestead, is shown
on the left below, with the enacted map on
the right.
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The trial court denied the challenge to
these two districts, stating that any tier-
two differences between the enacted map
and an alternative map introduced into
evidence during trial by the challengers
were de minimis since the enacted and

19. The two districts are actually represented
by members of the Republican Party. The
performance data relied on by the parties
shows that these two districts are Republican

alternative plans split about the same
number of counties and cities in the region.
The trial court stated that it would have
been “selecting a plan that [it] found sub-
jectively better rather than determining if
[the challengers] have proved the enacted

under the 2008 presidential and 2010 guber-
natorial elections but Democratic under the
2012 presidential election.
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plan invalid,” if it were to invalidate the
enacted configuration of these districts
“based on the objective tier-two evidence”
presented. The trial court also summarily
concluded that it did not find the enacted
configuration to have been “based on un-
lawful partisan intent.”

We conclude that the trial court erred in
rejecting the challenge to these districts.
Based on the trial court’s finding of uncon-
stitutional intent to benefit the Republican
Party, the burden should have shifted to
the Legislature to justify its configuration
of these districts. Thus, instead of defer-
ring to the Legislature’s configuration and
refraining from “selecting a plan [it] found
subjectively better,” the trial court should
have required the Legislature to demon-
strate that the decision to split Homestead
between Districts 25 and 26 was not done
to benefit the Republican Party. Because
the Legislature’s asserted justification for
its configuration of these districts—to pro-
tect minority voting rights—simply cannot
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be justified, these districts must be re-
drawn to avoid splitting Homestead.

D. DISTRICT 25

[35] Along with the individual chal-
lenge to Districts 26 and 27 based on the
split of Homestead, the challengers also
argued that nearby District 25 needlessly
divided Hendry County, in violation of the
constitutional requirements. The trial
court summarily rejected this challenge,
considering it in conjunction with the chal-
lenge to Districts 26 and 27 and concluding
simply that the challengers had not proved
invalidity because they had not demon-
strated more than “de minimis” tier-two
deficiencies.

This was error. Having found improper
intent in the adoption of the redistricting
plan, the trial court should not have de-
ferred to the Legislature’s configuration
but should have, instead, shifted the bur-
den to the Legislature to justify its deci-
sion to divide Hendry County.
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The decision to adopt a configuration of
District 25 that split Hendry County—as
the Senate’s map had done but the House’s
had not—was made in a non-public meet-
ing at the end of the redistricting process.
There is thus no record from the time this
decision was made to explain why the Leg-
islature chose the Senate’s configuration of
this district over the House’s, even though

the Senate’s configuration rendered the
district less numerically compact while
splitting a county boundary and without
improving the compactness of the adjacent
district, District 20.

The Legislature’s asserted justification
at trial and on appeal in this Court for
splitting Hendry County is chiefly based
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on concerns related to preclearance re-
quirements under Section 5 of the Voting
Rights Act, since Hendry County was a
“covered” jurisdiction to which Section 5
applied—that is, a county for which the
state had to obtain federal permission pri-
or to enacting any law related to voting in
that county. The Legislature argues that,
if it had placed Hendry County entirely
within District 25, the Department of Jus-
tice would have denied preclearance.

We reject the Legislature’s justification
for its decision to split Hendry County for
at least two reasons. First, the House
itself had drawn District 25 with Hendry
County almost entirely included in the dis-
trict, and the House considered its map to
be constitutionally compliant. The Legis-
lature’s concerns about preclearance thus
appear to be post-hoc rationalizations for
the enacted configuration.

Second, to the extent preclearance is
offered as a justification, preclearance con-
cerns are no longer applicable after the
United States Supreme Court’s decision in
Shelby County v. Holder, — U.S. ——,
133 S.Ct. 2612, 186 L.Ed.2d 651 (2013). In
that case, the Supreme Court invalidated
the “coverage formula” in Section 4 of the
Voting Rights Act, thereby effectively in-
validating the preclearance process estab-
lished by Section 5 of the Act unless and
until Congress creates another formula.
Id. at 2631. Although the Legislature

could not have anticipated the Supreme
Court’s decision at the time of the 2012
redistricting, Hendry County was not sub-
ject to preclearance at the time the Legis-
lature enacted the remedial plan it now
urges this Court to approve. In any
event, we conclude that the Legislature
has not demonstrated that keeping Hen-
dry County whole would diminish the abili-
ty of black voters to elect a candidate of
choice or cause any other tier-one minority
voting protection concerns.

Accordingly, based on its error in the
standard of review, the trial court should
not have deferred to the Legislature’s en-
acted configuration, and that chosen con-
figuration cannot be justified. District 25
must be redrawn to avoid splitting Hendry
County.

E. DISTRICTS 21 & 22

[36] Finally, the challengers individual-
ly attacked the validity of Districts 21 and
22, contending that these districts could
have been drawn in a more constitutionally
compliant manner by “stacking” them on
top of each other, in a horizontal configura-
tion, rather than configuring the districts
to run vertically, parallel to each other
along the Atlantic coast. Below, the enact-
ed vertical configuration is shown on the
left, whereas the “stacked” alternative con-
figuration is shown on the right.
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Again applying a deferential standard of
review, the trial court rejected this chal-
lenge, concluding that the challengers had
not “met their burden of showing unneces-
sary deviation from tier-two requirements
given the various tradeoffs required to
draw compact districts in the region as a
whole.” The trial court also stated that
the challengers had not “shown that im-
proper intent led to the adoption of Dis-
tricts 21 and 22.”

However, as with the other individual
district challenges, the trial court applied
the incorrect standard. Based on its find-
ing of unconstitutional intent, the trial
court should not have deferred to the Leg-
islature’s enacted configuration of these
districts, but should have instead shifted
the burden to the Legislature to justify its
decision to draw the districts in this man-
ner.

We conclude that the Legislature has

not done so. At trial, the House’s chief
map drawer, Alex Kelly, testified that the

“stacked,” horizontal configuration repre-
sented “an opportunity to improve” the
map. According to Kelly, this configura-
tion would have been more compact and
would have broken fewer political bound-
aries, and it could have been accomplished
without violating any tier-one minority vot-
ing protection requirements. During a
non-public meeting at the end of the redis-
tricting process, Kelly presented this alter-
native configuration of the districts, but
the Senate ultimately determined, without
explanation, to reject this approach.

Because the Legislature has not justi-
fied its enacted configuration of these dis-
tricts, we conclude that the districts must
be redrawn. We do not, however, instruct
that the Legislature must necessarily re-
draw the districts in a “stacked,” horizon-
tal configuration. Indeed, the challengers
have conceded that a vertical configuration
could perhaps pass constitutional muster,
and their alternative maps introduced at
trial did, in fact, configure these districts
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in a vertical manner. Accordingly, we
leave it for the Legislature to determine
how to redraw these two districts, with the
understanding that tier-two compliance
could be improved and, given the shift in
the burden, that the Legislature must be
able to justify its redrawn configuration of
these districts.

VII. REMEDY

We now turn to the remedy. The spe-
cifically challenged districts notwithstand-
ing, the challengers suggest that a broader
remedy is required and urge this Court to
invalidate the whole map and either re-
draw it ourselves or order the trial court
to redraw it, perhaps with the assistance of
an appointed expert. The Legislature
counters that this Court lacks the authori-
ty to do so, because a congressional redis-
tricting plan may be enacted only by a
state legislature pursuant to article I, sec-
tion 4, clause 1, of the United States Con-
stitution, which vests exclusive authority to
regulate the time, place, and manner of
congressional elections in state legisla-
tures, subject only to oversight by Con-
gress. Although we reject the Legisla-
ture’s argument that this Court has no
authority to adopt a plan, if necessary, we
decline the invitation to do so at this time.

[37-391 The Colorado Supreme Court
has explained that state courts are empow-
ered to enact constitutional redistricting
plans for the United States Congress
“when the legislature fails to do so.” Peo-
ple ex rel. Salazar v. Davidson, 79 P.3d
1221, 1232 (Co0l0.2003). The Colorado high
court has stated that state courts “have
the authority to evaluate the constitution-
ality of redistricting laws and to enact
their own redistricting plans when a state
legislature fails to replace unconstitutional
districts with valid ones.” Id. “In such a
case,” the Colorado Supreme Court has
reasoned, “a court cannot be characterized

as ‘usurping’ the legislature’s authority;
rather, the court order fulfills the state’s
obligation to provide constitutional dis-
tricts for congressional elections in the
absence of legislative action.” Id.

[40] We agree, but we have deter-
mined that in this case the Legislature has
not failed to conform to a ruling from this
Court requiring it to adopt constitutionally
compliant congressional districts, and, in
fact, swiftly enacted a remedial redistrict-
ing plan in response to the trial court’s
judgment. We thus conclude that the ap-
propriate remedy at this juncture is to
require the Legislature to redraw the map,
based on the directions set forth by this
Court.

The Legislature need not, in addition,
redraw the entire map. Although we have
struggled with this issue, particularly in
light of the admittedly gerrymandered
2002 map that was used as a baseline for
the current districts, we have ultimately
determined that requiring the entire map
to be redrawn is not the remedy commen-
surate with the constitutional violations
found in this case. Further, we note that
the challengers did not allege, as a sepa-
rate claim, that the Legislature’s reliance
on the 2002 map was a basis for invalidat-
ing the whole map, nor did they identify a
neutral map that showed how all of the
districts could be redrawn in a manner
more objectively compliant with the consti-
tutional requirements.

We have, instead, instructed the Legis-
lature on which districts must be re-
drawn—Districts 5, 13, 14, 21, 22, 25, 26,
and 27—and provided precise guidelines as
to the deficiencies in these districts. Al-
though we decline to require the whole
plan to be redrawn, it follows that all
adjacent districts affected by the reconfig-
uration of the specific districts being re-
drawn must also be redrawn. We have, in
addition, been asked by the challengers to
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provide specific directives that the Legisla-
ture must follow in redrawing the districts.

[41] It is true, as the Legislature ar-
gues, that the judiciary is generally “with-
out authority to review the internal work-
ings” of the Legislature. Fla. Senate v.
Fla. Pub. Emps. Council 79, AFSCME,
784 So.2d 404, 409 (Fla.2001). But it is
also true, as this Court has recognized in
another of its recent redistricting opinions,
that Florida has a “strong public policy, as
codified in our state constitution, favoring
transparency and public access to the leg-
islative process.” Apportionment IV, 132
So0.3d at 144. The Legislature’s failure to
preserve redistricting records and its deci-
sion to make important changes to the
map during non-public meetings are fac-
tors that caused the trial court, and cause
this Court, great concern as to whether
the Legislature has complied with the con-
stitutional provision to outlaw partisan po-
litical gerrymandering.

This is particularly so given that the
Legislature itself proclaimed that it would
conduct the most open and transparent
redistricting process in the history of the
state, and then made important decisions,
affecting numerous districts in the enacted
map, outside the purview of public scruti-
ny. As this Court has previously stated,
“[ilf the Legislature alone is responsible
for determining what aspects of the reap-
portionment process are shielded from dis-
covery, the purpose behind the voters’ en-
actment of the article III, section 20(a),
standards will be undermined.” Id. at 149.

While the congressional redistricting
plan is somewhat unique in that it required
compromise between the two legislative
chambers—unlike the state House and
Senate maps that were drawn solely within
each respective chamber—a redistricting
plan enacted by the Legislature is also
unique as compared to other types of legis-
lation, in that it involves a specific “consti-
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tutional restraint on the Legislature’s ac-
tions.” Id. at 147. The dissent’s claim
that there is nothing “unique” about the
challenge in this case, dissenting op. at
424-25, is unavailing—and belied by its
own admonitions about how this Court’s
alleged errors are particularly grave in the
context of redistricting.

In typical cases challenging the constitu-
tionality of a legislative enactment, the
relevant inquiry is whether the enacted
legislation violates some individual right or
contravenes some prohibition on the type
of law the Legislature is empowered to
enact. The traditional constitutional analy-
sis of enacted legislation does not involve,
as it does here, “a specific constitutional
direction to the Legislature, as to what it
can and cannot do with respect to drafting
legislative reapportionment plans.” Ap-
portionment IV, 132 So.3d at 147. Simply
put, this case does not pit this Court ver-
sus the Legislature, but instead implicates
this Court’s responsibility to vindicate “the
essential right of our citizens to have a fair
opportunity to select those who will repre-
sent them.” Id. at 148.

We therefore set forth the following
guidelines and parameters, which we urge
the Legislature to consider in adopting a
redrawn map that is devoid of partisan
intent. First, in order to avoid the prob-
lems apparent in this case as a result of
many critical decisions on where to draw
the lines having been made outside of pub-
lic view, we encourage the Legislature to
conduct all meetings in which it makes
decisions on the new map in public and to
record any non-public meetings for preser-
vation. As we stated in Apportionment
1V, “one of our state constitutional values
is a strong and well-established public poli-
cy of transparency and public access to the
legislative process.” Id. at 146. This
transparency is critical in light of both the
purpose of the Fair Districts Amendment
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to outlaw partisan manipulation in the re-
districting process and the trial court’s
finding here that “an entirely different,
separate process” to favor Republicans
and incumbents was undertaken contrary
to the Legislature’s assertedly transparent
redistricting effort. Id. at 149.

Second, the Legislature should provide
a mechanism for the challengers and oth-
ers to submit alternative maps and any
testimony regarding those maps for con-
sideration and should allow debate on the
merits of the alternative maps. The Leg-
islature should also offer an opportunity
for citizens to review and offer feedback
regarding any proposed legislative map
before the map is finalized.

Third, the Legislature should preserve
all e-mails and documents related to the
redrawing of the map. In order to avoid
additional, protracted discovery and litiga-
tion, the Legislature should also provide a
copy of those documents to the challengers
upon proper request.

Finally, we encourage the Legislature to
publicly document the justifications for its
chosen configurations. That will assist
this Court in fulfilling its own solemn obli-
gation to ensure compliance with the Flori-
da Constitution in this unique context,
where the trial court found the Legislature
to have violated the constitutional stan-
dards during the 2012 redistricting pro-
cess.

VIII. THE VOTERS SOUGHT
FAIR DISTRICTS

Before we conclude, we observe that this
is neither the first, nor likely the last, time
this Court must confront a challenge to a
redistricting plan enacted by the Legisla-
ture. In each case, we have endeavored to

20. Perhaps we should take solace in not being
accused of “jiggery-pokery.” See King v. Bur-
well, No. 14-114, — U.S. ——, 135 S.Ct.

give meaning to the intent of the framers
and voters who passed the Fair Districts
Amendment to outlaw partisan political
gerrymandering—no easy task given how
entrenched this practice has been for
years in the politics of crafting Florida’s
district boundaries.

A reader of Justice Canady’s dissent in
isolation could be forgiven for believing
that this Court’s decision here amounts to
a creative maneuver designed to overstep
its proper bounds, done in order to usurp
the Legislature’s role in the redistricting
process. The dissent’s attacks on this
Court’s analysis are extravagant, even
when measured against prior dissenting
opinions in our recent redistricting cases
that have accused this Court of devising
“a radical alteration in the operation of
the separation of powers.” Apportion-
ment IV, 132 So.3d at 160 (Canady, J.,
dissenting). The barrage of epithets em-
ployed by the dissent includes the follow-
ing colorful array: “fallacious”; “fabricat-
ed”; “extreme distortion”; “revolutionary
deformation”; “teeming with judicial over-
reaching”; “creatively cobbled”; “aggres-
sive invasion”; “aberrant decision”; and
“unprecedented incursions.”?* Dissenting
op. at 417, 417, 417-18, 420, 424-25.

Of course, we categorically reject the
dissent’s many derisive criticisms. And
we point out that the dissent’s overblown
claims that this Court has violated the
separation of powers, and has done away
with the presumption of constitutionality
applied to legislative acts in the redistrict-
ing context, are in fact nothing new. In
Apportionment I, the dissent repeatedly
chastised this Court for “cast[ing] aside
the presumption of constitutionality.” Ap-
portionment I, 83 So.3d at 696 (Canady, J.,
concurring in part and dissenting in part).

2480, 2499-50, 192 L.Ed.2d 483, 2015 WL
2473448, at *19 (U.S. June 25, 2015) (Scalia,
J., dissenting).
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In Apportionment 111, the dissent charged
that this Court had “la[id] the groundwork
for the unrestrained judicial intrusion” into
the redistricting process. Apportionment
IIT, 118 So.3d at 218 (Canady, J., dissent-
ing) (internal quotation omitted). And in
Apportionment IV, the dissent hyperboli-
cally accused this Court of “grievously vio-
lat[ing] the constitutional separation of
powers.” Apportionment IV, 132 So.3d at
156 (Canady, J., dissenting).

The dissent’s position has certainly been
consistent. But so too has this Court’s.
We pointed out in Apportionment I that
the Fair Districts Amendment “dramati-
cally alter[ed] the landscape with respect
to redistricting,” increasing the scope of
judicial review and commensurately re-
quiring “more expanded judicial analysis of
legislative compliance.” Apportionment I,
83 So.3d at 607. We emphasized in Ap-
portionment I11 that “the framers and vot-
ers clearly desired more judicial scrutiny”
of the Legislature’s decisions in drawing
the state’s congressional and legislative
districts. Apportionment 111, 118 So.3d at
205. And we reiterated in Apportionment
IV that there can hardly be a more com-
pelling interest than the public interest in
ensuring that the Legislature does not en-
gage in unconstitutional partisan political
gerrymandering. Apportionment IV, 132
So.3d at 147-48.

Far from upending the law, then, our
legal analysis today adheres to our re-
cent redistricting precedents. The dis-
sent, to the contrary, continues its refus-
al to acknowledge the import of the Fair
Districts Amendment. As Chief Justice
Labarga eloquently stated in his concur-
rence in Apportionment IV, this Court
has an “important duty” to “honor and
effectuate the intent of the voters in
passing Florida’s groundbreaking consti-
tutional amendment prohibiting partisan
or discriminatory intent in drawing the
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congressional apportionment plan.” 132
So0.3d at 154-55 (Labarga, J., concurring).
This is a responsibility we undertake
with the utmost of seriousness—not be-
cause we seek to dictate a particular re-
sult, but because the people of Florida
have, through their constitution, entrust-
ed that responsibility to the judiciary.

IX. CONCLUSION

In conclusion, we affirm the trial court’s
factual findings and ultimate determination
that the redistricting process and resulting
map were “taint[ed]” by unconstitutional
intent to favor the Republican Party and
incumbents. However, we reverse the tri-
al court’s order approving the remedial
redistricting plan because we conclude
that, as a result of legal errors, the trial
court failed to give the proper effect to its
finding of unconstitutional intent, which
mandated a more meaningful remedy com-
mensurate with the constitutional viola-
tions it found.

Through this opinion, we have provided
clear guidance as to the specific deficien-
cies in the districts that the Legislature
must redraw—Districts 5, 13, 14, 21, 22,
25, 26, 27, and all other districts affected
thereby—and we have urged the Legisla-
ture in light of the trial court’s findings
in this case to consider making all deci-
sions on the redrawn map in public view.
We have every confidence that the Legis-
lature, given this guidance, will conduct
itself in a manner that will fulfill the pur-
pose of the Fair Districts Amendment, in-
cluding the need for transparency and
neutrality in drawing the state’s congres-
sional districts.

As to the remedy, we are aware that
this litigation has now spanned more than
three years and the qualifying period for
the next congressional election of 2016 is
not far away. We therefore urge that the
redrawing of the map be expedited. We
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have chosen to relinquish this case to the
trial court for a limited period of 100 days
from the date of this opinion, therefore
retaining jurisdiction, and we anticipate
that the trial court can perform an over-
sight role should any disputes arise.?! To
avoid any further delays, we have also
limited the time for filing a motion for
rehearing or clarification to five days from
the date of this opinion and have limited
the time for filing a response to such a
motion to three days from the date the
motion is filed.

It is so ordered.

LABARGA, C.J., and QUINCE and
PERRY, JJ., concur.

LEWIS, J., concurs in result.

CANADY, J., dissents with an opinion,
in which POLSTON, J., concurs.

CANADY, J., dissenting.

The circuit court properly ruled that the
appellants failed to establish any basis for
requiring the Legislature to further revise
Florida’s congressional district map. The
majority’s decision to reverse the circuit
court and to invalidate numerous districts
in the remedial congressional district plan
adopted by the Legislature involves an
extreme distortion of the appellate process
deployed to effect a serious violation of the
separation of powers. Accordingly, I dis-
sent.

I

The linchpin of the majority’s decision is
the assertion that in the final judgment the

21. The specific parameters of the relinquish-
ment and transmission of the record are set
forth in a separate order issued by this Court
simultaneously with this opinion. Although
the dissent criticizes our requirement in that
order of dual filings in the trial court and
this Court during the relinquishment pro-
ceedings, see dissenting op. at 423-24, time is

trial court “concluded that the [congres-
sional redistricting] plan was drawn with
improper partisan intent” and that the im-
proper intent affected the entire plan.
Majority op. at 386. According to the
majority, “the trial court failed to give any
actual effect to its finding in this case that
the ‘whole plan’ challenge had been proven
through the direct and circumstantial evi-
dence of improper partisan intent present-
ed at trial.” Majority op. at 396. In fact,
however, the final judgment—a copy of
which is appended—contains no finding
whatsoever that the Legislature acted with
improper intent regarding the entire con-
gressional plan or that the “whole plan”
challenge had been proven. The majority
fails to identify any such finding in the
final judgment. Instead, the majority puts
forth a misconstruction of the trial court’s
ruling based on fragments from the final
judgment taken out of context and crea-
tively cobbled together. The trial court
refused to draw an inference from the
evidence that an improper partisan intent
affected the redistricting plan in its entire-
ty. But the majority effectively steps into
the role of the trier of fact, independently
reweighs the evidence, finds that the evi-
dence supports the inference that the
whole plan was affected by an improper
partisan intent, imputes that broad finding
of unconstitutional intent to the trial court,
and then faults the trial court for not
acting in accord with that fabricated find-
ing. The upshot is a virtually revolution-
ary deformation of the appellate process.

The materials from which the majority
fashions its misconstruction of the trial

of the essence in bringing finality to the con-
gressional redistricting plan. Requiring dual
filings during a relinquishment or other pro-
ceeding over which this Court retains juris-
diction is not unusual, and the dual filings
allow this Court to ensure it timely has the
complete record so that it can act expedi-
tiously.
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court’s ruling are found largely in the trial
court’s findings regarding a “conspiracy”
by certain Republican political consultants
“to influence and manipulate the Legisla-
ture into a violation of its constitutional
duty.” Final Judgment at 10. But those
materials are misshaped by the majority.
When the trial court’s ruling is considered
in its full context, three essential points
are clear in the trial court’s findings re-
garding the consultants’ conspiracy.

First, the consultants “managed to taint
the redistricting process and the resulting
map with improper partisan intent” by
finding “ways to infiltrate and influence
the Legislature, to obtain the necessary
cooperation and collaboration to ensure
that their plan was realized, at least in
part.”  Final Judgment at 22 (emphasis
added). The trial court unquestionably
determined that efforts of the consultants
to cause partisan action by the Legislature
had some success.

Second, the consultants’ conspiracy was
not successful in affecting the entire map
drawing process. The “taint” of “improp-
er partisan intent” attributable to the ac-
tivities of the Republican consultants was
limited in scope and effect. This is evident
from the trial court’s crucial finding that
“the staff members who did the bulk of the
actual map drawing for the Legislature

. were not a part of the conspiracy, nor
directly aware of it, and that significant
efforts were made by them and their boss-
es to insulate them from direct partisan
influence.” Final Judgment at 22. The
trial court specifically found that the com-
mittee staff “were insulated from the polit-
ical consultants,” Final Judgment at 37,
and that the “motivation [of the staff] in
drawing draft maps for consideration of
the Legislature was to produce a final map
which would comply with all the require-
ments of the Fair Districts Amendments,
as their superiors had directed them.” Fi-
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nal Judgment at 22. This finding is of
critical importance because of the pivotal
role the committee staff indisputably had
in drawing the districts the trial court
refused to invalidate.

Third, the trial court found that an im-
proper partisan intent did affect certain
districts in the redistricting plan—name-
ly, Districts 5 and 10—where there was
evidence that the configuration of the dis-
tricts was influenced through contact be-
tween the Republican consultants and
legislative leadership or leadership staff.
Thus, based on its consideration of the
evidence, the trial court decided that “col-
laboration and cooperation” between the
partisan consultants and decision makers
in the Legislature regarding particular
districts was the predicate for requiring
the redrawing of a district based on a
finding of unconstitutional intent.

The majority simply ignores the second
of these points and fabricates a broad find-
ing of unconstitutional intent. The majori-
ty goes on to fault the trial court for failing
“to give any independent legal significance
to its finding of unconstitutional intent
when examining the challenges to individu-
al districts,” majority op. at 393, and to
assert that the trial court essentially con-
cluded that some improper intent is ac-
ceptable. See majority op. at 393-94.
Neither criticism of the trial court’s order
can withstand analysis. The trial court
cannot be faulted for failing to give inde-
pendent significance to a factual finding it
did not make. The trial court expressly
considered the question of unconstitutional
intent in its analysis of the challenged
individual districts. Indeed, the trial court
was intently focused on the factual ques-
tion of whether improper intent affected
the drawing of particular districts by the
Legislature. With respect to two districts,
the trial court found that the districts were
drawn with unconstitutional intent in the
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map initially adopted. With respect to the
other districts, the trial court found that
the appellants had failed to establish that
the districts were drawn with unconstitu-
tional intent.

At no point does the trial court indicate
that it would permit some level of uncon-
stitutional intent in the drawing of any
district. The assertion to the contrary is
unwarranted. As the final judgment
makes plain, the trial court thoughtfully
considered the evidence in determining the
extent to which the “secretive shadow pro-
cess of map drawing by the political con-
sultants” was in fact successful in causing
the Legislature to act with unconstitutional
intent in the drawing of particular dis-
tricts. Final Judgment at 11-12. In re-
jecting the “whole plan” challenge, the tri-
al court recognized the unremarkable
proposition that districts that were not
drawn with an unconstitutional intent and
that did not otherwise violate the constitu-
tional standards should not be invalidated.
The trial court’s ruling on this point is in
accord with the basic principle “that the
scope of the constitutional violation meas-
ures the scope of the remedy.” Columbus
Bd. of Educ. v. Penick, 443 U.S. 449, 455,
99 S.Ct. 2941, 61 L.Ed.2d 666 (1979).

Although the trial court made no finding
of a “general intent” by the Legislature to
favor a political party or incumbents, the
court reasoned that “even if” such a gener-
al intent could be proven it would be insuf-
ficient to invalidate a particular district
unless it was shown that the improper
intent affected the drawing of that district.
Attempting to match the scope of the rem-
edy to the scope of the violation, the trial
court correctly focused on the “effect of

. noncompliance” with the Constitution
in determining whether districts should be
invalidated. Final Judgment at 9.

The majority asserts that “the trial
court considered a general improper intent

to lack any independent legal significance
unless it was accompanied by another con-
stitutional violation.” Majority op. at 394.
But the trial court’s analysis makes clear
that it was focused on whether any general
improper intent actually affected the draw-
ing of particular districts—not on whether
particular districts were affected by the
violation of other standards.

The majority’s reading of the text of the
final judgment on this point imports inco-
herence into the final judgment. It puts
the reference to “general intent” in conflict
with the trial court’s reiterated conclusion
that the districts now invalidated by the
majority were not drawn with improper
intent. But the text of the final judg-
ment—Ilike any other text—should be read
harmoniously. The rule that “the provi-
sions of a text should be interpreted in a
way that renders them compatible, not
contradictory” is a compelling rule of con-
struction predicated on the reality that “it
is invariably true that intelligent drafters
do not contradict themselves.” Antonin
Scalia & Bryan A. Garner, Reading Law:
The Interpretation of Legal Texts 180
(2012). There is no basis for concluding
here that the trial court engaged in self-
contradiction.

II.

The invalidation of Districts 5, 13, 14, 21,
22, 25, 26, and 27 cannot be reconciled with
crucial factual determinations made by the
trial court. Indeed, the invalidation of
these districts can only be accomplished by
setting aside the trial court’s rulings re-
garding not only improper intent but also
compactness, retrogression and other con-
stitutional standards. The invalidation of
these districts flies in the face of the pivot-
al role of the committee staff in drawing
them and the trial court’s express finding
that the committee staff were insulated
from partisan influence. The trial court’s
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rulings regarding improper intent and re-
trogression, in particular, indisputably
turn on the question of fact that can only
properly be determined by the trier of
fact.

In an opinion teeming with judicial over-
reaching, the invalidation of Remedial Dis-
trict 5 has pride of place. The basis for
the majority’s decision to require that this
district be reoriented from its north-south
configuration to an east-west configuration
ultimately boils down to this: the north-
south configuration must be rejected be-
cause that is the configuration chosen by
the Legislature and the Legislature’s
choice is presumed to be unconstitutional.
If the Legislature made a choice, we must
begin by assuming the choice violated the
constitution. This is so even though the
configuration chosen by the Legislature
was based on a map drawn by committee
staff, who were insulated from partisan
influence in selecting that configuration.
The majority also suggests that the north-
south configuration is somehow tainted be-
cause “the long-time incumbent of the dis-
trict, Congresswoman Corrine Brown ...
previously joined the leading Republicans
in actively opposing the Fair Districts
Amendment and redistricting reform.”
Majority op. at 403.

Based on this supposed taint and the
presumption of unconstitutionality, the
majority treats as irrelevant the trial
court’s ruling that “the Plaintiffs have not
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offered convincing evidence that an East—
West configuration is necessary in order
to comply with tier-one and tier-two re-
quirements of Article III, section 20.” Or-
der Approving Remedial Redist. Plan at 3.
Under the majority’s application of the
presumption of unconstitutionality, an al-
ternative suggested by the challengers is
virtually guaranteed to trump any choice
made by the Legislature. This vividly il-
lustrates just how far the majority has
gone in repudiating the principle that a re-
districting plan should not be declared un-
constitutional “unless it clearly appears
beyond all reasonable doubt that, under
any rational view that may be taken of the
[plan], it is in positive conflict with some
identified or designated provision of con-
stitutional law.” In re Apportionment
Law, 263 So.2d 797, 805-06 (F1a.1972)
(quoting City of Jacksonville v. Bowden,
67 Fla. 181, 64 So. 769, 772 (1914)).

The majority fails to consider critical
aspects of the alternative suggested by the
challengers for Remedial District 5. Most
strikingly, the majority ignores the reality
that the mandated east-west configuration
will result in a district that is significantly
less compact than Remedial District 5. In
addition, no attention is given to the fact
that the creation of the East-West District
will cause adjoining District 2 to become
significantly less compact.

Remedial Plan Map
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Romo Map A

As the Legislature points out, the East—
West District’s length will be 43% greater
than the length of Remedial District 5—
206 miles rather than 144 miles. The pe-
rimeter of the East-West District is 22%
larger than Remedial District 5’s perime-

Remedial Plan‘ |

~ District boundary & number

ter, and the area of the East-West District
is 93% greater than the area of Remedial
District 5. By any reasonable understand-
ing of compactness, this is a dramatic
movement toward a less compact district.

RD5 E-WD Change

Length (miles) 144 206 +43%
Perimeter (miles) 583 711 +22%
Area (square miles) 2031 3,911 +93%
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The redrawing of District 2 necessitated
by the majority’s decision that Remedial
District 5 must be replaced by an Kast—
West District will also result in a dramatic
movement toward a less compact district.
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The length of District 2 will be increased
by 39% from 167 miles to 232 miles. The
district’s perimeter will increase by 75%
and its area by 30%.

D2 New D2 Change
Length (miles) 167 232 +39%
Perimeter (miles) 550 961 +75%
Area (square miles) 10,107 13,107 +30%
The majority’s imposition of the East— I11.

West District is also predicated on a disre-
gard of the evidence of the potential for
retrogression in the East-West District,
and the failure to establish any objective
standard for prohibited retrogression. On
the issue of retrogression, the majority
dismisses the expert testimony presented
by the Legislature and acts on the basis of
a very simple and totally subjective rule:
we know retrogression when we see it.
The majority’s approach regarding the
other challenged districts where retrogres-
sion was at issue parallels its approach
regarding Remedial District 5.

With the invalidation of Remedial Dis-
trict 5 and other challenged districts, the
ironic result is that districts drawn by
professional committee staff, who were in-
sulated from partisan influence in the
drawing of the districts, are effectively
displaced by districts drawn—as evidenced
by deposition testimony—under the aus-
pices of the National Democratic Redis-
tricting Trust in cooperation with the
Democratic Congressional Campaign Com-
mittee. There is something dreadfully
wrong with this picture. As the Legisla-
ture argues: “To discard the work product
of the Florida Legislature, which the trial
court carefully considered and upheld, and
substitute the partisan handiwork of the
DCCC and the Democratic Trust, would
be an indelible stain.” Legislative Parties’
Answer Brief at 91.

Despite casting its disagreement with
the trial court in terms of legal errors, the
majority’s real disagreement with the trial
court is not about questions of law. It is
about questions of fact. The majority thus
reverses the trial court because the trial
court failed to invalidate particular dis-
tricts for being drawn with an unconstitu-
tional intent when the trial court made the
factual determination that those districts
were not drawn with an unconstitutional
intent. The majority’s real problem with
the trial court’s ruling is that the trial
court was unwilling to draw broad factual
inferences concerning intent that the ma-
jority concludes should have been drawn.

Intent unquestionably is a question of
fact. As we explained in Jersey Palm—
Gross, Inc. v. Paper, 658 So.2d 531 (Fla.
1995), “the ultimate arbiter on the issue of
intent is the trial court because ‘the ques-
tion of intent is one of fact.”” Id. at 534
(quoting Rebman v. Flagship First Nat’l
Bank, 472 So.2d 1360, 1364 (Fla. 2d DCA
1985)).

It is axiomatic that determining whether
a district should be invalidated based on an
unconstitutional intent claim turns on the
factual question of whether that district
was drawn with an unconstitutional in-
tent—a question indisputably within the
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province of the trier of fact. By imposing
its own judgment about the factual infer-
ences to be drawn from the evidence at
trial, the majority has transgressed the
boundaries of proper appellate review and
invaded the province of the trier of fact.
Such overreaching by an appellate court
would be a grave matter in any context,
but it is doubly grave in the context of
redistricting litigation, where a coordinate
branch of government is a party and the
constitutional authority of that branch is at
issue. In a context such as this, the court
has a special duty to scrupulously observe
the limitations inherent in its function as
an appellate court. Unfortunately, the
majority has heedlessly cast those limita-
tions aside.

The majority effectively holds that a
finding of any unconstitutional intent in
the drawing of congressional districts
causes a presumption to arise that all the
districts in the plan were drawn with an
unconstitutional intent. Based on that
presumption, the majority places the bur-
den of proof on the Legislature to estab-
lish that particular districts were not
drawn with an unconstitutional intent.
The majority thus creates a general pre-
sumption of unconstitutionality based on a
specific, narrow constitutional violation.
This broad presumption of unconstitution-
ality untethers the remedy for violating
the Constitution from proven specific viola-
tions requiring specific remedies. It
transgresses the self-evident principle that
“the scope of the constitutional violation
measures the scope of the remedy.” Pen-
ick, 443 U.S. at 455, 99 S.Ct. 2941. This,
needless to say, shatters the shell of the
presumption of constitutionality that was
left by this court’s recent redistricting de-
cisions. But the majority reaches even
further.

IV.

Having invaded the province of the trier
of fact to find the factual basis for trigger-

ing the newly created presumption of un-
constitutionality, the majority continues its
march to dominate the redistricting pro-
cess and finishes the job—at least for
now—by making the factual determina-
tions that the Legislature did not prove a
lack of improper intent in the drawing of
the specifically challenged districts.
Marching forward, the majority eviscer-
ates numerous factual determinations
made by the trial court in its evaluation of
the individual district challenges.

Under the well-established framework
for appellate review, if an appellate court
determines that the trier of fact has placed
the burden of proof on the wrong party,
the case should be remanded to the trier of
fact to reevaluate the evidence in light of
the correct legal rule regarding the burden
of proof. The weighing of the evidence
under the applicable burden of proof is the
function of the trier of fact. That function
should not be usurped by an appellate
court. The Supreme Court has recognized
as “elementary” that “‘fact finding is the
basic responsibility of [trial] courts, rather
than appellate courts’” and “where find-
ings are infirm because of an erroneous
view of the law, a remand is the proper
course unless the record permits only one
resolution of the factual issue.” Pullman—
Standard v. Swint, 456 U.S. 273, 291-92,
102 S.Ct. 1781, 72 L.Ed.2d 66 (1982) (quot-
ing DeMarco v. United States, 415 U.S.
449, 450 n., 94 S.Ct. 1185, 39 L.Ed.2d 501
(1974)). Proceedings by an appellate court
contrary to these elementary principles
are “incredible.” Id. at 293, 102 S.Ct.
1781.

The majority caps off its abandonment
of the restraints of the appellate process
by retaining jurisdiction after deciding this
case, dictating the details of the proceed-
ings in the trial court, and presuming to
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require that all filings submitted in the
trial court shall “simultaneously be submit-
ted to this court.” This retention of juris-
diction and exercise of control of the pro-
ceedings in the trial court further vividly
demonstrates the majority’s aggressive de-
termination to exercise full dominion over
the redistricting process. Unlike our re-
view of the legislative redistricting plan—
over which we have original review juris-
diction under article III, section 16—our
review of this case involving congressional
redistricting is based on our jurisdiction to
review trial court judgments that are certi-
fied by a district court under article V,
section 3(b)(5). Once we have decided this
case, there is no reason—other than the
majority’s determination to guarantee that
it has the last word—that the case should
not proceed like any other case that is
reversed and remanded to a trial court
after we have exercised our jurisdiction
over a trial court judgment certified to us
by a district court. If a party believes
that an error occurs in the proceedings on
remand, that party may file an appeal in
the district court. The district court can
then either decide the case or certify it to
this court for decision. That is the way
such cases proceed in the ordinary course.
But here the ordinary course of judicial
proceeding is once again cast aside by the
majority without a shred of justification.

V.

The damage done by this decision to the
structure of the appellate process is ex-
ceeded only by the damage done to the
constitutional separation of powers. Inju-
ry to the separation of powers in this case
takes two forms. First, the majority effec-
tively supplants the substantive constitu-
tional power of the Legislature to draw
congressional districts. As I have ex-
plained, the majority does this by review-
ing the redistricting plan in a way that is
inconsistent in multiple ways with the
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proper exercise of judicial power. Second,
the majority invades the internal workings
of the Legislature by effectively dictating
how the Legislature must conduct its busi-
ness in connection with the adoption of the
revised congressional redistricting plan
that the majority has mandated. The ma-
jority thus sets forth certain “guidelines
and parameters” concerning the process
for adopting a revised congressional dis-
trict map. None of these “guidelines and
parameters” have any basis in law. All of
the subjects addressed by the “guidelines
and parameters” are covered by existing
law, but the majority imposes require-
ments that indisputably go beyond the
clear requirements of the governing law.

The majority’s “guidelines and parame-
ters” for the conduct of legislative business
run headlong into our prior recognition of
the danger “that the control or influence
by one branch of another branch’s internal
operating procedures could interfere with
the independence of the second branch and
possibly place the enforcing branch in a
superior position.” Locke v. Hawkes, 595
So.2d 32, 36 (Fla.1992). Short shrift is
given to the rule that “[i]t is a legislative
prerogative to make, interpret and enforce
its own procedural rules and the judiciary
cannot compel the legislature to exercise a
purely legislative prerogative.” Moffitt v.
Willis, 459 So.2d 1018, 1022 (F1a.1984). In
all the annals of constitutional government,
this Court’s aggressive invasion of the in-
ternal workings of the legislative branch is
without precedent. The only case authori-
ty that can be cited to support the depre-
dations here visited on the independence of
the legislative branch is this Court’s recent
aberrant decision requiring members of
the Legislature to submit to interrogations
concerning their legislative activities. But
the invasion of the legislative sphere made
by the Court’s prior ruling is outstripped
by today’s ruling.
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In attempting to justify these unprece-
dented incursions into the constitutional
sphere of the Legislature, the majority
offers the singularly unconvincing reason
that “a redistricting plan enacted by the
Legislature is ... unique as compared to
other types of legislation, in that it in-
volves a specific ‘constitutional restraint on
the Legislature’s actions.”” Majority op.
at 414. This is fallacious. In every single
case challenging the constitutionality of a
law the question at issue is whether the
law transgresses a constitutional restraint
on the Legislature. There is nothing
“unique” about the challenge brought in
this case that justifies transgressing the
separation of powers. It is “unique” only
because the majority has chosen to treat it
as “unique” to justify a “unique” exercise
of judicial power.

All of the “parameters and guidelines”
constitute unwarranted interference with
the operation of the Legislature within its
own constitutional sphere. The most egre-
gious of the “safeguards” set forth by the
majority is the admonition that “the Legis-
lature should provide a mechanism for the
challengers and others to submit alterna-
tive maps and any testimony regarding
those maps for consideration and should
allow debate on the merits of the alterna-
tive maps” and should “offer an opportuni-
ty for citizens to review and offer feedback
regarding any proposed legislative map
before the map is finalized.” Majority op.
at 415. This tramples on the institutional
independence and integrity of the Legisla-
ture by inserting the challengers and oth-
ers outside the Legislature into the very
heart of the legislative process.

The challengers and others interested in
redistricting have the benefit, of course, of
the constitutional right granted to the peo-
ple of Florida “to petition for redress of
grievances.” Art. I, § 5, Fla. Const.
They thus have the right to communicate

with members of the Legislature to make
their views known and to criticize legisla-
tive proposals. But the majority opinion
clearly contemplates a “mechanism” that
goes far beyond permitting the exercise of
this constitutional right. The Legislature
debates and gives formal consideration
only to proposals that are submitted—in
the form of bills or resolutions and amend-
ments thereto—by members of the Legis-
lature. The filing of bills, resolutions and
amendments in the Legislature is the ex-
clusive constitutional prerogative of elected
members of the Legislature. And no per-
son who is not a member of the Legisla-
ture has standing in the Legislature to
participate in legislative debate, submit
proposals that must be debated or to for-
mally “review” proposals under consider-
ation by the Legislature before they are
adopted. In ignoring these elemental fea-
tures of the legislative process, the majori-
ty betrays either a lack of knowledge or a
lack of regard for the integrity of the core
function of a coordinate branch of govern-
ment.

VL

This decision causes serious damage to
our constitutional structure. The proper
functioning of the judicial process is de-
formed and the separation of powers is
breached in an unprecedented manner.
Sinee 2012, this Court’s decisions concern-
ing the redistricting process have been
characterized by a repeated rewriting of
the rules. The foundation for all that fol-
lowed was the effective abrogation of our
precedents that clothed a redistricting plan
with a presumption of constitutionality.
The Fair Districts Amendments—which
said not a word about the alteration of the
exercise of judicial power—could not bear
the weight of that jettisoning of the pre-
sumption of constitutionality. And the
Fair Districts Amendments certainly can-
not bear the weight of today’s decision,
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which abandons the well-established
boundary between the trier of fact and a
reviewing appellate court and transgresses
the independence of the core function of
the legislative branch in conducting the
legislative process. I dissent.

POLSTON, J., concurs.
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IN THE CIRCUIT COURT OF THE
SECOND JUDICIAL CIRCUIT

IN AND FOR LEON COUNTY, FLORI-
DA

RENE ROMO, et al, Plaintiffs,
Vs.

KEN DETZNER and PAM BONDI, De-
fendants.

THE LEAGUE OF WOMEN VOTERS
OF FLORIDA, et al, Plaintiffs,

vs.

KEN DETZNER, et al, Defendants.
CASE NO: 2012-CA-412

CASE NO: 2012-CA-490

FINAL JUDGMENT

This case is before me following a
lengthy bench trial. Plaintiffs claim that
the congressional redistricting plan
adopted by the Legislature violates Article
III, Section 20 of the Florida Constitution.
For the reasons set forth below, I agree,
finding that districts 5 and 10 were drawn
in contravention of the constitutional man-
dates of Article III, Section 20, thus mak-
ing the redistricting map unconstitutional
as drawn.

INTRODUCTION

President George Washington, in his
farewell address of 1796, warned the new
nation of the dangers of political parties.
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“However combinations or associations
of the above description may now and then
answer popular ends, they are likely in the
course of time and things, to become po-
tent engines, by which cunning, ambitious,
and unprincipled men will be enabled to
subvert the power of the people and to
usurp for themselves the reins of govern-
ment, destroying afterwards the very en-
gines which have lifted them to unjust
dominion. ... Without looking forward to
an extremity of this kind (which neverthe-
less ought not to be entirely out of sight),
the common and continual mischiefs of the
spirit of party are sufficient to make it the
interest and duty of a wise people to dis-
courage and restrain it.”

His countrymen did not heed Washing-
ton’s warning and quickly divided them-
selves into opposing political factions.
Though the names have changed over the
years, the two major political parties have
been battling each other for control over
our nation’s government ever since. To
many, it seems that Washington’s fears
have been realized. Certain in the right-
ness of their cause, of the superiority of
their ideas and their members, they con-
sider those in the opposing camp to be not
only wrong, but a threat to the very foun-
dations of our country. Any idea of the
other party is to be opposed fervently.
They must win elections and gain or re-
main in power because, to the partisans,
their party’s interest is synonymous with
the country’s interest. In short, winning
is everything.

One of the ways in which political par-
ties seek to gain or maintain an advantage
over the other is through the redistricting
process. Every ten years, based on new
census data, congressional seats are reap-
portioned among the states based upon
shifting population figures. To many citi-
zens this process is of mild interest, but to
the political parties it is a high stakes
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proposition, a zero sum game in which one
party wins and the other loses—for years
to come. Subtle shifts in a district bound-
ary line can make the difference between a
district that is “safe” for a political party
or one that is “competitive” between the
two. It can make a big difference in the
ability to recruit candidates for particular
districts, the amount of time, energy and
resources necessary to give a party’s can-
didate a real chance of success, and ulti-
mately, whether the party can maintain a
majority of seats in congress.

Historically, the political party in control
of the state legislature has been able to
draw the new districts in a manner that
protects their party and its incumbents.
Voter populations are shifted and clustered
based upon how they are likely to vote.
The result has often been maps with dis-
tricts that have unusual boundaries and
bizarre shapes, as if some abstract artist
had been given free rein. This practice
has come to be called political gerryman-
dering and has been criticized as allowing,
in effect, the representatives to choose
their voters instead of vice versa.

In 2010, the voters of Florida passed
two amendments to the Florida Constitu-
tion, commonly referred to as the Fair
Districts Amendments, aimed at eliminat-
ing such political gerrymandering. These
amendments are now codified in the Con-
stitution as Article IIT Section 20, pertain-
ing to congressional redistricting and Ar-
ticle IIT Section 21, pertaining to state
legislative redistricting. These amend-
ments significantly decrease the Legisla-
ture’s discretion in drawing district
boundaries. Specifically forbidden is the
drawing of a redistricting plan with the
intent to favor or disfavor a political party
or incumbent. Section 20 reads as fol-
lows:
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Standards for establishing congressional
district boundaries.—In establishing
congressional district boundaries:

(a) No apportionment plan or individual
district shall be drawn with the intent to
favor or disfavor a political party or an
incumbent; and districts shall not be
drawn with the intent or result of deny-
ing or abridging the equal opportunity
of racial or language minorities to par-
ticipate in the political process or to
diminish their ability to elect represen-
tatives of their choice; and districts
shall consist of contiguous territory.

(b) Unless compliance with the stan-
dards in this subsection conflicts with
the standards in subsection 1(a) or with
federal law, districts shall be as nearly
equal in population as is practicable;
districts shall be compact; and districts
shall, where feasible, utilize existing po-
litical and geographical boundaries.

(¢) The order in which the standards
within subsections 1(a) and (b) of this
section are set forth shall not be read to
establish any priority of one standard
over the other within that subsection.
Art. IT1, § 20, Fla. Const.

Subsection (a) contains tier-one require-
ments which must be followed. In addi-
tion to prohibiting intent to favor or disfa-
vor a political party or incumbent, this
subsection contains two distinct protec-
tions for racial and language minorities.
The first, which prohibits districts which
are drawn with “the intent or result of
denying or abridging the equal opportunity
of racial or language minorities to partici-
pate in the political process,” is similar to
Section II to of the Voting Rights Act.
Commonly referred to as the “vote dilu-
tion” provision, this section requires ma-
jority minority districts where certain pre-
conditions are met. The second minority
protection prohibits a plan or district from
“diminish[ing] their ability to elect repre-
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sentatives of their choice.” Commonly re-
ferred to as “retrogression,” this clause
tracks Section 5 of the Voting Rights Act
and prohibits backsliding in the ability of
minority groups to elected candidates of
their choice.!

Subsection (b) contains provisions re-
quiring compactness and the following of
political and geographic boundaries, where
feasible? These traditional redistricting
principles, tier-two requirements, must be
followed unless doing so would conflict
with tier-one requirements.

More than one witness during trial ex-
plained their opposition to the passage of
these amendments by opining that “you
can’t take politics out of politics” or that
the amendments would be “impossible to
implement.” Perhaps, but they are now a
part of our organic law and I am bound to
interpret and apply them as best I can in
order to give effect to will of the voters as
so expressed. See In Re: Senate Joint
Resolution of Legislative Apportionment
1176, 83 So0.3d 597, 597 (Fla.2012)3 Any
act of legislation that is in conflict with the
organic law of the constitution is not a
valid law. This is a fundamental principle
of our political and legal system.

This is a case of first impression inter-
preting Article IIT Section 20, dealing with
congressional re-districting. The Florida
Supreme Court, however, has interpreted
the analogue provision in Article IIT Sec-
tion 21, which applies to state legislative
plans. See Apportionment I, 83 So.3d 597.
This lengthy and comprehensive opinion
interprets key terms and explains how the
various criteria are to be analyzed in re-
viewing a redistricting plan for constitu-

1. The contiguity requirement is not at issue in
this case.

2. The equal population requirement is not at
issue in this case.
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tionality. It therefore provides me with a
detailed road map for reviewing the con-
gressional plan challenged by Plaintiffs.

STANDARD OF REVIEW

A law passed by the legislature is enti-
tled to a presumption of constitutionality.
The burden to show otherwise is on those
who challenge the law, and that burden is
generally said to be beyond a reasonable
doubt. This is, in fact, the standard I
applied when considering motions for sum-
mary judgment earlier in this case. The
Plaintiffs ask that I reconsider this deci-
sion in light of the Florida Supreme
Court’s holding to the contrary in Appor-
tionment I, and its subsequent language in
League of Women Voters of Fla. v. Fla.
House of Representatives, 132 So0.3d 135
(Fla.2013).

In Apportionment I, the Florida Su-
preme Court specifically rejected the ar-
gument that those who challenge redis-
tricting plans must prove facial invalidity
beyond a reasonable doubt. It stated that
the plans still come to the Court “with an
initial presumption of validity” and
that the review of the plans would be done
“with deference to the role of the Legisla-
ture in apportionment . ..” but stated that
its constitutionally required independent
review brought with it a lesser degree of
deference than would be appropriate with
other legislation. Id. at 606-607.

The question is whether this different
standard of review is a consequence of the
nature of the act reviewed (a redistricting
plan), the nature of the new criteria re-
quired by the Fair District Amendments
(the expanded scope of review), or the
specific constitutional mandate that the

3. Hereafter Apportionment I.
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State House and Senate plans be reviewed
by the Florida Supreme Court irrespective
of a specific challenge (the procedural pro-
cess of obtaining review). It was this lat-
ter factor, the constitutional requirement
of an independent review, which I felt
distinguished this case from Apportion-
ment I and thus required the traditional
standard of review. Upon reflection, how-
ever, I'm not convinced that the different
procedural process requires a different
standard of review.

It is true that the constitutional mandate
for review by the Florida Supreme Court
is unique. But should the procedural man-
ner in which a plan is brought before the
court for review make a difference in the
standard applied in that review? The oth-
er two factors noted by the Supreme Court
in Apportionment I, the nature of the leg-
islation and the criteria to be applied, are
the same in this case. The rights protect-
ed are just the same and just as important
when redistricting occurs for Congress as
it is when it occurs for the State House
and Senate. Should the voters be entitled
to less constitutional protection when the
redistricting is for the former rather than
the latter? Should actions on the part of
the legislature in the redistricting process
be deemed in violation of the constitution
in one instance but not the other?

I think not, and now conclude that it is
the nature of the legislation and the nature
of what is reviewed that requires a differ-
ent standard of review. In Apportion-
ment I the Florida Supreme Court ob-
served:

We conclude that the beyond a reason-

able doubt standard is ill-suited for an

original proceeding before this Court in
which we are constitutionally obligated
to enter a declaratory judgment on the
validity of the legislative plans. Unlike
a legislative act promulgated separate
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and apart from an express constitutional
mandate, the Legislature adopts a joint
resolution of legislative apportionment
solely pursuant to the “instructions” of
the citizens as expressed in specific re-
quirements of the Florida Constitution
governing this process.

Apportionment I, 83 S0.3d 597 at 607-608;
There is a difference between the
Court’s role in reviewing a legislative
apportionment plan to determine compli-
ance with constitutionally mandated cri-
teria and the Court’s role in interpreting
statutes; this Court has stated its re-
sponsibility in construing statutes differ-
ently. For example, in Tyne v. Time
Warner Entertainment, 901 So.2d 802,
810 (F1a.2005), in upholding a statute as
constitutional, the Court stated that it
had “an obligation to give a statute a
constitutional construction where such a
construction is possible.” This Court
has stated that it is

“committed to the fundamental princi-
ple that it has the duty if reasonably
possible, and consistent with constitu-
tional rights, to resolve doubts as to
the validity of a statute in favor of its
constitutional validity and to construe
a statute, if reasonabl[y] possible, in
such a manner as to support its con-
stitutionality—to adopt a reasonable
interpretation of a statute which re-
moves it farthest from constitutional
infirmity.”

Apportionment I, 8 So.3d at 607, n. 5

(quoting Corn v. State, 332 So.2d 4, 8

(Fla.1976)).

As this language suggests, the reason
for the different standard is because ap-
portionment plans cannot be interpreted.
The lines are where they are. It is not a
question of searching for a reasonable in-
terpretation of a statute which would make
it constitutional. Rather, the inquiry is
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into the process, the end result, and the
motive behind the legislation.

I will therefore, in this case, apply the
standard of review articulated in Appor-
tionment I, deferring to the Legislature’s
decision to draw a district in a certain way,
so long as that decision does not violate
the constitutional requirements, with an
understanding of my limited role in this
process and the important role of the Leg-
islature. My duty “is not to select the
best plan” but to determine whether Plain-
tiffs have proved the plan invalid. Appor-
tionment I, 83 So.3d 597 at 608.

CHALLENGE TO PLAN AS A WHOLE
VERSUS A CHALLENGE TO IN-
DIVIDUAL DISTRICTS

Plaintiffs distinguish between their chal-
lenge to the redistricting plan as a whole,
as being drawn with the intent generally to
favor the Republican Party, and their chal-
lenge to several individual districts, as be-
ing specifically drawn with such intent. I
find this to be a false dichotomy, a distinc-
tion without difference. The redistricting
plan is the result of a single act of legisla-
tion. If one or more districts do not meet
constitutional muster, then the entire act is
unconstitutional. The districts are part of
an integrated indivisible whole. So in that
sense, if there is a problem with a part of
the map, there is a problem with the entire
plan?

4. As a practical matter, it may make little
difference as most of the material facts are
not in dispute. Rather, the parties differ as
to what inferences and legal conclusions may
be properly drawn from those facts. Nor do
I interpret Apportionment I as significantly
reducing the burden on the Plaintiffs to dem-
onstrate the lack of compliance with constitu-
tional requirements. It remains a high bur-
den.
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That does not mean, however, that por-
tions of the map not affected by those
individual districts found to be improperly
drawn would need to be changed in a
redrawn map, even if a general intent to
favor or disfavor a political party or incum-
bents was proven. What would be the
point if the other districts are otherwise in
compliance? Such a remedy would go far
beyond correcting the effect of such non-
compliance, but rather would require a
useless act that would encourage continued
litigation. Therefore, I have focused on
those portions of the map that I find are in
need of corrective action in order to bring
the entire plan into compliance with the
constitution.

EVIDENCE RECEIVED UNDER
SEAL OR IN CLOSED
PROCEEDINGS

A portion of the trial was closed to the
public and certain exhibits entered under
seal, pursuant to an order of the Florida
Supreme Court. Whether this evidence
will ever be made public awaits determina-
tion by that court of the correctness of my
ruling that the associational privilege of
the non-parties from whom the evidence
was obtained should yield to the interest in
disclosure.® For purposes of such review,
I will briefly explain how I weighed and
balanced the appropriate factors and why I
tipped the scales in favor of disclosure.
Rather than file a partially redacted order,
any reference to such evidence here will be

5. This is consistent with the approach taken
by the Court in Apportionment I. The Court
invalidated the entire Senate plan but gave
specific instructions as to which districts re-
quired corrective action. Id. at 684-686.

6. The 1st DCA has withdrawn its order re-
versing my ruling and passed the matter to
the Supreme Court. Members of the original
panel have set forth in their dissents their
reasons for the initial reversal order which I
hope to address here.
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general in nature so as not to reveal the
specific information contained in the exhib-
its and testimony.

As noted in my previous Orders, I found
that the non-parties, the political consul-
tants, had cognizable First Amendment
Rights in the documents and testimony
sought by the Plaintiffs in this case.” The
privilege is not absolute, however, and I
had to weigh and balance the competing
interests to determine whether that privi-
lege should yield in favor of disclosure.
Specifically, I considered the factors set
forth in Perry v. Schwarzenegger, 591 F.3d
1147 (9th Cir.2010) and determined that
the privilege should yield. In the interest
of time, I did not elaborate in detail my
reasons for that conclusion, announced in
open court. I thought it important that
the parties know what could and could not
be used at trial and that the non-parties
have time to obtain a stay if further review
was deemed appropriate by the appellate
court. The reasons I decided that the
associational privilege should yield are as
follows:

The case before me of is of the highest
importance, going, as it does, to the very
foundation of our representative democra-
cy. “Indeed, as [this Court] succinctly
stated, it is “difficult to imagine a more
compelling, competing government inter-
est” than the interest represented by the
challengers’ article III, section 20(a),
claims.” League of Women Voters, 132
So.3d 135, 147.

The required disclosure was narrowly
tailored and limited. Out of approximately
1800 pages of documents, I required the
disclosure of less than a third of those.
The disclosure was only to the Plaintiffs’
attorneys with instructions that they not
disclose it to third parties other than staff

7. 1 did not find that a trade secret privilege
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or retained experts, including to their own
clients. I felt that the Plaintiffs’ attorneys
were in the best position to determine
which of these documents were most pro-
bative of their claims. As it turned out,
they actually offered as evidence only a
very small portion of those documents as
exhibits.

The documents for which the political
consultants claimed privilege evidenced a
conspiracy to influence and manipulate the
Legislature into a violation of its constitu-
tional duty set forth in Article 3, Section
20 of the Florida Constitution. That was,
at least, a reasonable conclusion to be
drawn from this and other evidence made
available to me in the case to that point.
As such, I viewed any chilling effect the
release of these documents might have on
such behavior in the future to be not such
a bad thing, and the danger to the legiti-
mate exercise of First Amendment rights
rather slight.

Some of the communications, and a good
deal of the map work product of the non-
party political consultants, were transmit-
ted to persons outside of their group, and
made very public by submission to the
legislature. If this did not constitute an
outright waiver of the privilege as to these
items, it lessened the strength of a legiti-
mate claim to its protection.

Unlike the politically hot button issue of
homosexual marriage, present in Perry,
the underlying subject matter here was
redistricting. Although political partisans
are no doubt deeply interested in the pro-
cess, the redistricting process does not
address controversial issues of social and
moral values that divide the population. It
does not arouse the type of intense pas-
sions that might justify a real fear of phys-
ical danger or mass public reprisals

applied.
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against the members if the information
was made public.

The evidence was highly relevant and
not available from other sources. When I
considered this factor, I tried my best to
look at it from the perspective of the judge
rather than the ultimate fact finder, the
two roles I play in a non jury trial. One of
the principal theories of the Plaintiffs in
this case was that legislative staff and
leaders collaborated with these political
consultants to produce a redistricting map
that violated the constitution by favoring
the Republican Party and its incumbents.

While it is true that the documents
claimed as privileged contain no glaring
“smoking gun” in terms of direct commu-
nications between the consultants and spe-
cific staff or legislators, that does not mean
they are not highly relevant. Under their
theory of the case, it was essential for the
Plaintiffs to first prove that there was a
secretive shadow process of map drawing
by the political consultants which found its
way into the enacted congressional map
before they could prove the second
prong—the connection of this process to
the Legislature.

Nor was this evidence available from
other sources. Yes, the Plaintiffs engaged
in extensive discovery and obtained e-mails
and other documentation which they ar-
gued was compelling evidence in support
of their claim. But the Plaintiffs’ advocacy
on this point should not be confused with
the reality of what they actually had—
which were bits and pieces of information
which they sought to weave into a narra-
tive consistent with their theory. The leg-
islature had, in fact, destroyed e-mails and
other evidence of communication regarding
the redistricting process and so had many
of the non-party political consultants.
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Throughout the discovery process, these
political consultants maintained that they
were told by legislative leaders that they
could not “have a seat at the table” in the
drawing of the redistricting maps, and that
they abided by that admonition. They de-
nied having any input in the Legislative
map drawing efforts or otherwise trying to
influence how the maps were drawn.
They denied that they submitted maps in
the public submission process for redis-
tricting. Any map drawing on their part
was described as a hobby, something for
personal use only, an exercise done to see
what could be done on a map and to
anticipate what the Legislature might pro-
duce.

What this additional evidence gave the
Plaintiffs was the ability to confront these
denials, to lay bear not only the fact that
some of these consultants were submitting
maps to the legislature, but to show how
extensive and organized that effort was,
and what lengths they went to in order to
conceal what they were doing. Notably,
even in the face of this evidence, the non-
party witnesses at trial did their best to
evade answering direct questions on the
subject, often using semantic distinctions
to avoid admitting what they had done.

At the time I considered the issue, the
Plaintiffs did have some evidence that sug-
gested otherwise but, considering the high
burden on them to prove their case, I
couldn’t say that it would have been
enough, or that this additional evidence
wouldn’t be crucial to the case. After all, I
had not heard all of the evidence nor had
the opportunity to view it in context. Now
that T have, I can say that the evidence
filed under seal was very helpful to me in
evaluating whether Plaintiffs had proved
that first prong of their theory.

Moreover, as noted above, without suffi-
cient proof of this secret, organized cam-
paign to subvert the supposedly open and
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transparent redistricting process, the
question of whether the Plaintiffs could
sufficiently tie the Legislature to that ef-
fort becomes moot. To conclude that this
evidence was not highly relevant to this
central issue of legislative intent would
have been to prejudge the case and deter-
mine ahead of time that the Plaintiffs
would not be able to prove that connection.
This I was not prepared to do.

For all of these reasons, I tipped the
scales in favor of the First Amendment
privileges of the non-parties yielding to the
need and interest of disclosure in this par-
ticular case.

DETERMINING LEGISLATIVE
INTENT GENERALLY

One of Plaintiffs’ claims is that the en-
tire redistricting process was infected by
improper intent. Specifically, they argue
that, despite the Legislature’s assertion
that its redistricting process was open,
transparent and non-partisan, a secret,
highly partisan map drawing campaign
was being conducted in the shadows that
was intended to, and did, favor the Repub-
lican Party and its incumbents.

The first question in evaluating this
claim is to ask, whose intent? The lan-
guage in Section 20 prohibits a map being
“drawn” to favor or disfavor a political
party or an incumbent, not “adopted” or
“enacted.” Yet, the challenge is to an act
passed by the Legislature, a collective
body. When I asked the attorneys at the
beginning of trial about this issue, I posed
the hypothetical of a staff member charged
with actually drawing the map, who did so

8. ‘“‘Anyway, it is utterly impossible to discern
what the Members of Congress intended ex-
cept to the extent that intent is manifested in
the only remnant of ‘history’ that bears the
unanimous endorsement of the majority in
each House: the text of the enrolled bill that
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with the intent to favor a political party,
but hid this intent from other staff and
members of the Legislature. Both sides
agreed that it is the Legislature’s intent
that is at issue, not the staff member.
Plaintiffs’ attorneys conceded that, without
more, this would be insufficient to show
improper intent as contemplated by Article
III, Section 20—though they assert that
the evidence indeed shows more.

There are some real problems in trying
to make such a determination of legislative
intent in this case. First, when we speak
of legislative intent generally, we are con-
cerned with trying to ascertain the mean-
ing of language used in the enacted law.
The goal is to interpret the language so as
to give it the effect intended. In such a
situation, we look to such things as the
common meaning of the words used, legis-
lative history, staff reports, statement of
legislative intent in the enactment clause,
transcripts of committee hearings, and
statements made on the floor of the House
and Senate. Some legal scholars suggest
that one can never determine legislative
intent from such sources, or indeed at all.’

This problem is exacerbated in a case
like the one before me. Here, we are
looking at something entirely different.
See, e.g., League of Women Voters of Fla.
v. Fla. House of Representatives®, 132
So0.3d 135, 150 (F1a.2013) (“In this context,
however, the ‘intent’ standard in the spe-
cific constitutional mandate of article ITI
section 20(a), is entirely different than a
traditional lawsuit that seeks to determine
legislative intent through statutory con-
struction.”). It is not the meaning of the
words used in the legislation that must be

became law.” Graham County Soil & Water
Conservation Dist. v. United States ex rel. Wil-
son, 559 U.S. 280, 302, 130 S.Ct. 1396, 176
L.Ed.2d 225 (2010) (Scalia, J., concurring).

9. Apportionment IV
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interpreted. We can see clearly where the
lines are drawn on the map. Rather, the
question is what was the motive in drawing
these lines.

In this inquiry, it is extremely unlikely
that the bill’'s sponsor would stand up on
the floor of the House or Senate and ad-
vise his or her colleagues that the intent of
the legislation is to favor the Republican
Party. Nor would you expect such com-
ments at committee meetings, or anywhere
else in public for that matter. Even if a
legislator expressed such intent on the
floor, can we assume that all of his or her
colleagues were convinced and so motivat-
ed in their votes?

Do we look to evidence of improper in-
tent of the leaders? If so, how many other
legislators, if any, would need to be “in on
it” in order to find it sufficient proof of the
body’s intent? What if legislative leaders
and staff knew that partisan groups or
individuals were drawing maps with intent
to favor a political party and submitting
them to the Legislature through third per-
sons in order to conceal the identity of the
map drawer, but they didn’t inform legisla-
tive members of this? On the flip side, if
leaders took reasonable precautions to in-
sulate the staff map drawers from partisan
influence, should we conclude that the
Legislature therefore had no improper
partisan intent in adopting the map? How
does that inform us as to what was moti-
vating the members of the legislature?

Certainly, the actions and statements of
legislators and staff, especially those di-
rectly involved in the map drawing process
would be relevant on the issue of intent.
As the Florida Supreme Court has ex-
plained,

the communications of individual legisla-

tors or legislative staff members, if part

of a broader process to develop portions
of the map, could directly relate to
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whether the plan as a whole or any
specific districts were drawn with uncon-
stitutional intent. . .. [IIf evidence exists
to demonstrate that there was an entire-
ly different, separate process that was
undertaken contrary to the transparent
[redistricting] effort in an attempt to
favor a political party or an incumbent
in violation of the Florida Constitution,
clearly that would be important evidence
in support of the claim that the Legisla-
ture thwarted the constitutional man-
date.

Apportionment 1V, 132 So.3d at 149-150.
See also, e.g., Easley v. Cromartie, 532
U.S. 234, 254, 121 S.Ct. 1452, 149 L.Ed.2d
430 (2001) (finding “some support” for dis-
trict court’s conclusion that racial consider-
ations predominated in drawing of district
boundaries in email sent from legislative
staff member to two senators); Texas v.
United States, 887 F.Supp.2d 133, 165
(D.D.C.2012) (noting that an “email sent
between staff members on the eve of the
Senate Redistricting Committee’s markup
of the proposed plan” fueled the court’s
“skepticism about the legislative process
that created” a challenged district).

It is very difficult, however, to know
when such evidence establishes not just
individual intent or motive, but the intent
or motive of the collective body. It seems
that the more reliable focus in such an
inquiry would be on what was actually
produced by the Legislature, the enacted
map. Specifically, an analysis of the ex-
tent to which the plan does or does not
comply with tier two requirements is a
good place to start. Can one draw a map
that meets tier-two requirements but
nonetheless favors a political party or an
incumbent? Sure, but it is more difficult.

Furthermore, a failure to comply with
tier-two requirements not only supports an
inference of improper intent, it is an inde-
pendent ground for finding a map uncon-



LEAGUE OF WOMEN VOTERS OF FLA. v. DETZNER

Fla. 435

Cite as 172 So.3d 363 (Fla. 2015)

Appendix—Continued

stitutional. See Apportionment I, 83 So.3d
597 640-641. Additional direct and cir-
cumstantial evidence of intent may serve
to strengthen or weaken this inference of
improper intent. Therefore, I first exam-
ine the map for apparent failure to comply
with tier-two requirements of compactness
and utilization of political and geographical
boundaries where feasible, then consider
any additional evidence that supports the
inference that such districts are also in
violation of tier-one requirements.

SPECIFICALLY CHALLENGED
DISTRICTS

The tier-two standards at issue in this
case are compactness and the requirement
that districts follow geographic and politi-
cal boundaries where feasible. Because
Florida and many of its counties are cities
are not perfectly square or round, there is
often tension between these two require-
ments.

An evaluation as to compactness “begins
by looking at the shape of a district.”
Apportionment I, 83 So.3d 597, 634 (inter-
nal quotation marks and citation omitted).
A district “should not have an unusual
shape, a bizarre design, or an unnecessary
appendage unless it is necessary to comply
with some other requirement.” Id.; see
also Id. at 636 (emphasizing that “non-
compact and ‘bizarrely shaped districts’ re-
quire close examination”). Districts “con-
taining ... finger-like extensions, narrow
and bizarrely shaped tentacles, and hook-
like shapes ... are constitutionally suspect
and often indicative of racial and partisan
gerrymandering.” Id at 638 (internal quo-
tation marks and alteration omitted).
Thus, for example, the Florida Supreme
Court struck down several Florida Senate
districts in the Initial 2012 Senate Plan in
part because those districts had “visually
bizarre and unusual shapes.” Id.
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The compactness review should also uti-
lize “quantitative geometric measures of
compactness” derived from “commonly
used redistricting software.” Id. at 635.
For example, the Florida Supreme Court
has relied on the Reock method and the
Area/Convex Hull method to assess com-
pactness of voting districts. See Id. The
Reock method “measures the ratio be-
tween the area of the district and the area
of the smallest circle that can fit around
the district.” Id. The Area/Convex Hull
method “measures the ratio between the
area of the district and the area of the
minimum convex bounding polygon that
can enclose the district.” Apportionment
I, 83 So0.3d 597, 635.

Tier-two mandates also direct the Legis-
lature to draw districts utilizing existing
political and geographical boundaries
where feasible. Political boundaries in-
clude “cities and counties,” Id. at 637,
while geographical boundaries include “riv-
ers, railways, interstates and state roads,”
Id. at 638. This requirement is more flexi-
ble than the compactness requirement.
But “the choice of boundaries” is not “left
entirely to the discretion of the Legisla-
ture,” Id. at 637, and it may not use any
boundary (e.g., a “creek or minor road”)
that suits its purposes, Id. at 638. In
addition, although no priority of impor-
tance is given to either, the requirement to
use existing boundaries contains the modi-
fier, “where feasible.”

A. Congressional District 5

Congressional District 5 does not adhere
to the tier-two standards in Article III
Section 20. It is visually not compact,
bizarrely shaped, and does not follow tra-
ditional political boundaries as it winds
from Jacksonville to Orlando. At one
point, District 5 narrows to the width of
Highway 17. The district has a Reock
score of only 0.09. Enacted District 5 has
majority black voting age population
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(BVAP), but the benchmark districting
was only a plurality BVAP district. The
Defendants’ argument that the vote dilu-
tion provision of Article IIT Section 20 and
Section 2 of the Voting Rights Act re-
quired a majority BVAP district and that
this configuration was necessary to achieve
that end, is not supported by the evidence.

Plaintiffs have shown that a more tier-
two compliant district could have been
drawn that would not have been retrogres-
sive. The plans proposed by the House of
Representatives prior to conference com-
mittee plan 9047 being adopted were all
more compact and split fewer counties.
While not model tier-two compliant dis-
tricts, these iterations did avoid the nar-
row appendage jutting from the body of
the district into Seminole County. Such
appendages are particularly suspect of
prohibited intent to benefit a political par-
ty or incumbent. Furthermore, the
House’s various iterations achieved a
BVAP of between 47 and 48 percent. The
House’s chief map drawer, Alex Kelly, tes-
tified that he performed a functional analy-
sis on these iterations, and that this level
of minority population would not have been
retrogressive. Indeed, this is higher than
the BVAP of benchmark district when it
was enacted.

The vote dilution provisions in Article
III, Section 20 and in the Voting Rights
Act do not require the creation of a majori-
ty-minority district wherever possible, but
only where certain conditions—conditions
first announced in Thornburg v. Gingles,
478 U.S. 30, 50-51, 106 S.Ct. 2752, 92
L.Ed.2d 25 (1986)—are satisfied. First,
three preconditions must be present: (i)
the minority population is sufficiently large
and geographically compact to be a majori-
ty of the voting-age population; (ii) the
minority population is politically cohesive;
and (iii) the majority population votes suf-
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ficiently as a bloc to enable it usually to
defeat the candidates preferred by minori-
ties. Apportionment I, 83 So0.3d at 622
(citing Gingles, 478 U.S. at 50-51, 106
S.Ct. 2752).

The Legislature made no effort during
the redistricting process to determine if
the Gingles preconditions existed for this
district, nor does the evidence introduced
at trial demonstrate that they exist now.
The minority population is not sufficiently
large and geographically compact to con-
stitute a majority of the voting age popula-
tion. To achieve a BVAP over 50%, the
district connects two far flung urban popu-
lations in a winding district which picks up
rural black population centers along the
way. The Gingles compactness inquiry
certainly is focused on more than just dis-
trict lines. See League of United Latin
Am. Citizens v. Perry, 548 U.S. 399, 433,
126 S.Ct. 2594, 165 L.Ed.2d 609 (2006).
But it also doesn’t ignore such lines. See
Id. District 5 is simply not compact for the
purpose of the Gingles analysis.

Nor does the evidence prove the third
precondition. There is no dispute that
there is racially polarized voting in North-
east Florida. However, Defendants have
not shown that this polarization is legally
significant. Because “the extent of bloc
voting necessary to demonstrate that a
minority’s ability to elect its preferred rep-
resentatives is impaired varies according
to several factual circumstances, the de-
gree of bloc voting which constitutes the
threshold of legal significance will vary
from district to district.” Thornburg v.
Gingles, 478 U.S. at 50, 106 S.Ct. 2752.
The evidence is undisputed that the bench-
mark district, which was never majority-
minority, elected an African-American to
Congress during its entire existence. Ad-
ditionally, analysis by Dr. Brunell, an ex-
pert retained by the House, suggested that
there would be a 50/50 ability to elect a
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minority candidate of choice with a BVAP
as low as 43.6%. Thus, the evidence does
not establish that the majority population
votes sufficiently as a bloc to enable it
usually to defeat the candidates preferred
by minorities.

I also find that the decision to increase
the district to majority BVAP, which was
accomplished in large part by creating the
finger-like appendage jutting into District
7 and Seminole County, was done with the
intent of benefiting the Republican Party.
I reach this conclusion based in part on the
inference that the Florida Supreme Court
suggested could be drawn from oddly
shaped appendages that had no legal justi-
fication. See Apportionment I, 83 So.3d at
618 (“[W]here the shape of a district in
relation to the demographics is so highly
irregular and without justification that it
cannot be rationally understood as any-
thing other than an effort to favor or
disfavor a political party, improper intent
may be inferred”). This inference is also
buttressed by the evidence of improper
intent in the redistricting process general-
ly, and as specifically related to the draw-
ing of District 5, the most significant of
which I will outline now.

1. In General

Plaintiffs’ theory of the case regarding
improper intent is that Republican leader-
ship in the House and the Senate, their
key staff members, and a small group of
Republican political consultants conspired
to avoid the effective application of the
Fair District Amendments to the redis-
tricting process and thereby successfully
fashioned a congressional map that favors
the Republican Party and its incumbents.
The strategy they came up with, according
to the Plaintiffs, was to present to the

10. Although one of this group took umbrage
at the term operative, another self-described
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public a redistricting process that was
transparent and open to the public, and
free from partisan influences, but to hide
from the public another secretive process.
In this secretive process, the political con-
sultants would make suggestions and sub-
mit their own partisan maps to the Legis-
lature through that public process, but
conceal their actions by using proxies,
third persons who would be viewed as
“concerned citizens,” to speak at public
forums from scripts written by the consul-
tants and to submit proposed maps in their
names to the Legislature, which were
drawn by the consultants.

What is clear to me from the evidence,
as described in more detail below, is that
this group of Republican political consul-
tants or operatives !° did in fact conspire to
manipulate and influence the redistricting
process. They accomplished this by writ-
ing scripts for and organizing groups of
people to attend the public hearings to
advocate for adoption of certain compo-
nents or characteristics in the maps, and
by submitting maps and partial maps
through the public process, all with the
intention of obtaining enacted maps for the
State House and Senate and for Congress
that would favor the Republican Party.

They made a mockery of the Legisla-
ture’s proclaimed transparent and open
process of redistricting by doing all of this
in the shadow of that process, utilizing the
access it gave them to the decision mak-
ers, but going to great lengths to conceal
from the public their plan and their partic-
ipation in it. They were successful in
their efforts to influence the redistricting
process and the congressional plan under
review here. And they might have suc-
cessfully concealed their scheme and their
actions from the public had it not been for

himself as such. I will use the terms inter-
changeably to refer to the same group.
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the Plaintiffs’ determined efforts to uncov-
er it in this case.

The closer question is whether the Leg-
islature in general, or the leadership and
staff principally involved in drawing the
maps, knowingly joined in this plan, or
were duped by the operatives in the same
way as the general public. The Defen-
dants argue that if such a conspiracy exist-
ed, there is no proof that anyone in the
Legislature was a part of it. If portions of
the operatives’ maps found their way into
the enacted maps, they say, it was not
because leadership or staff were told or
knew they came from this group, but rath-
er because the staff, unaware of their ori-
gins, saw the proposals as improving the
draft maps they were working on.

The most compelling evidence in support
of this contention of the Defendants is the
testimony of the staff members who did
the bulk of the actual map drawing for the
Legislature. I had the ability to judge the
demeanor of Alex Kelly, John Guthrie and
Jason Poreda at trial and found each to be
frank, straightforward and credible. I
conclude that they were not a part of the
conspiracy, nor directly aware of it, and
that significant efforts were made by them
and their bosses to insulate them from
direct partisan influence. I accept that
their motivation in drawing draft maps for
consideration of the Legislature was to
produce a final map which would comply
with all the requirements of the Fair Dis-
trict Amendments, as their superiors had
directed them.

That being said, the circumstantial evi-
dence introduced at trial convinces me that
the political operatives managed to find
other avenues, other ways to infiltrate and
influence the Legislature, to obtain the
necessary cooperation and collaboration to
ensure that their plan was realized, at
least in part. They managed to taint the
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redistricting process and the resulting map
with improper partisan intent. There is
just too much circumstantial evidence of it,
too many coincidences, for me to conclude
otherwise.

a. Destruction of Records

The Legislative Defendants argue that
despite the extensive discovery conducted
by the Plaintiffs, there is a paucity of
documentary evidence that ties the activi-
ties of the operatives with a single legisla-
tor so as to prove improper legislative
intent. I note, however, that the Legisla-
tors and the political operatives systemat-
ically deleted almost all of their e-mails
and other documentation relating to redis-
tricting. There was no legal duty on the
part of the Legislature to preserve these
records, but you have to wonder why they
didn’t. Litigation over their plans was “a
moral certainty,” as their lawyers put it
earlier in this ease, and intent would be a
key issue in any challenge.

b. Early Meetings of Legislative
Leaders and Staff with Political
Consultants

In December of 2010 and January of
2011, Legislative leaders, staff members
and attorneys met with a group of Repub-
lican political consultants to discuss the
upcoming 2012 redistricting process. The
attendees for one or both included Senator
Gaetz, Representative Weatherford, legis-
lative staff members Alex Kelly, Chris
Clark and John Guthrie, counsel for the
House and Senate, Richard Heffley, Marc
Reichelderfer, Patrick Bainter, Benjamin
Ginsberg, Joel Springer, Andrew Palmer,
and Frank Terraferma.

Clark was the chief legislative aide for
Gaetz during the 2012 Redistricting Pro-
cess and Guthrie was the Senate staff
member in charge of map drawing. Heff-
ley was a political consultant who has
worked with a number of Republican legis-
lators and candidates, including Gaetz.
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He was, at the time, under contract with
The Republican Party of Florida (RPOF)
to provide unspecified services relating to
redistricting. Reichelderfer was a political
consultant who had worked with a number
of Republican legislators and candidates,
including Speaker Dean Cannon. Bainter
was a political consultant who had worked
with a number of Republican legislators
and candidates, including Representative
Daniel Webster. Bainter was the owner of
Data Targeting, Inc. (“Data Targeting”), a
political consulting and polling firm located
in Gainesville, Florida. Ginsberg was an
attorney based in Washington, D.C., recog-
nized in the area of redistricting and had
represented the National Republican Par-
ty in redistricting matters. He also either
was or came to be counsel for Heffley,
Reichelderfer and Terraferma. Springer
was employed by the RPOF as director of
Senate campaigns. Palmer was employed
by the RPOF as director of House cam-
paigns. Terraferma was a political consul-
tant who worked with a number of Repub-
lican legislators and candidates, including
Weatherford.

The meetings were not open to the pub-
lic, and there is no written record of what
was discussed at either meeting. No one
who testified at trial about them seemed to
be able to remember much about what was
discussed, though all seemed to agree that
the political consultants were told that
they would not have a “seat at the table”
in the redistricting process. No one clear-
ly articulated what that meant exactly, but
there was testimony that they were told
that they could still participate in redis-
tricting through the public process “just
like any other citizen.” One witness testi-
fied that the participants discussed wheth-
er a privilege could be identified to prevent
disclosure of redistricting-related commu-
nications among political consultants, legis-
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lators, and legislative staff members, and
concluded that no privilege would apply.

Reichelderfer prepared a memorandum
following the December, 2010 meeting that
included the following notations: “What is
our best operational theory of the lan-
guage in [Amendments] 5 and 6 related to
retrogression of minority districts?”;
“Central FL Hispanic seats? Pros and
Cons”; “Evolution of maps—Should they
start less compliant and evolve through the
process—or—should the first map be as
near as compliant as possible and change
very little? Or other recommendations?”;
“Communications with outside non-law-
yers—how can we make that work?”

There is nothing necessarily sinister
about such meetings. Most of the atten-
dees were friends or professional col-
leagues and perhaps it could be considered
a courtesy extended. But it doesn’t look
good if you are promoting openness, trans-
parency and neutrality in the redistricting
process. There was really no reason to
convene two meetings just to tell active
political partisans of the Republican Party
that they would not “have a seat at the
table.” A letter or e-mail would suffice, or
some general public announcement as to
what the protocol would be going forward.

And there are a few curious things
about these meetings and their connection
to subsequent events that are troubling.
First, this was a highly partisan group and
all the political consultants were very in-
terested in the redistricting process. It is
inconceivable to me that, if as testified to,
they were advised that they could partici-
pate in the public process “just like any
other citizen,” they would not have done
so. How could these political consultants,
who were intensely interested in the pro-
cess, whose jobs or livelihoods were tied
into protecting their clients’ and their par-
ty’s interests with respect to redistricting,
not take the opportunity to submit pro-
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posed maps through the public portal, to
attend at least some of the public hearings
and speak out?

The reality, and the irony, is that there
would be absolutely nothing wrong about
the attendees at those meetings submitting
proposed maps or partial maps. The dif-
ference is, if done in the open, then those
reviewing the submissions could take into
account the source in evaluating whether it
was neutral or whether it might tend to
favor or disfavor a political party or an
incumbent. One of the political consul-
tants lamented that if he had submitted
maps in his own name, he would probably
have come under attack, accused of trying
to favor his party or its incumbents. Well,
of course his submission might be closely
scrutinized, in the same way that a pro-
posed map submitted by the Florida Dem-
ocratic Party might be taken with a grain
of salt. That’s how it should be if one is
concerned about improper partisan intent
influencing the drawing of the map.

Regardless, given the circumstances, it’s
hard to imagine that the legislative leaders
and staffers would not have expected ac-
tive participation in the public redistricting
process by those political consultants at
the meetings. And when the process was
under way and maps were being submitted
by members of the public, and public hear-
ings were being held, and these political
consultants were not in attendance, and
none of the maps coming from the public
had any of their names on them, I would
think that the staff and legislative leaders
would find it extremely strange, that they
might even ask why not. But they didn’t.

One of the things that the Defendants
tout as showing that there was no improp-
er partisan intent in the drafting of the
maps is to point to the fact that as things
progressed, each succeeding map that was
drawn was an improvement over the one
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before it in terms of compactness, leaving
cities and counties intact and following
geographical boundaries. Coincidentally,
though, that corresponds with a strategy
suggested from Reichelderfer’s notes, i.e.,
start with less compliant maps and work
toward a more compliant map.

The Defendants also tout the opportuni-
ty for the public to have input by submit-
ting proposed maps or partial maps, and
by attending public hearings which were
held throughout the state. And, the De-
fendants point out, all of this was open,
transparent and on the record. Although
that sounds like a good idea—who can
argue that openness and transparency are
not good things when it comes to govern-
ment—it provided the means by which
partisan maps, secretly drawn and submit-
ted by political operatives, could be incor-
porated into the enacted map with no one
in the general public the wiser. Staff
members were encouraged to consider
maps submitted by the public and if they
contained concepts or configurations that
made the draft map “better,” to incorpo-
rate them.

Paid political operatives aside, when you
think about it, anybody who would go to all
the trouble of drawing a map and present-
ing it to the legislature for consideration is
probably more likely to be motivated by
personal or party politics than by an al-
truistic desire to draw the most constitu-
tionally compliant map possible, free of
any partisan intent. And if so, relying
upon publicly submitted maps may not be
the best way to protect against partisan
influence.

If you choose, however, to accept and
perhaps rely upon publicly submitted
maps, it seems to me that you should have
a way to address the possible, nay proba-
ble, partisan intent of the drafters of at
least some of those maps. The Legisla-
ture’s answer was apparently to ignore it.
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Both the Senate and the House leadership
instructed their staff not to consider the
potential political performance of any dis-
trict drawn (except in the House as to
districts involving tier one minority issues),
nor were they to concern themselves with
the origins or the author of any publicly
submitted map.

This seems on its face a neutral ap-
proach, and I appreciate the dilemma that
arises: If I start evaluating a proposed
map for political performance because of
suspicion that it is the result of improper
partisan intent, and make “corrections,”
haven’t I now altered the map with the
intent to favor or disfavor a political party?
While I appreciate this concern, I don’t
know that it is a satisfactory answer to say
that, as long as the improper intent behind
a submitted map did not originate with me,
and I am not expressly told about it, I
don’t have to worry about it. Turning a
blind eye to the probability of improper
intent in these maps is not the same as
neutrality.

Perhaps it would be best to have it out
on the table for all to see and evaluate.
Considering political performance is not
the same as intending to favor or disfavor
a political party or incumbent, and an open
process would assist in evaluating which
was in play in a particular situation. And
in truth, every single legislator or senator
could very easily determine on their own
the potential political performance of any
district on a proposed map and vote on it
accordingly. Any interested citizen could
access such information and advise their
representative of his or her concerns or
feelings about a particular district. You
might insulate the staffers from political
consultants and partisan influences but
you can’t insulate the entire Legislature.
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c. Continued Involvement of the
Political Consultants in the
Redistricting Process

On June 1, 2011, Senator Gaetz sent an
email to legislators providing information
about upcoming public hearings about the
redistricting process. The metadata for
the email reveals that a “blind copy” of it
was sent to Heffley and Terraferma. At
trial, Senator Gaetz had no explanation for
why this was done, pointing out only that
the information in the e-mail was public
information and that he wasn’t sure some-
one else in his office had not sent it out
under his name. Again, there would be
absolutely nothing wrong with sending this
information to Heffley and Terraferma,
but why secretly send a blind copy? And
if Senator Gaetz did not send it out, some-
one in his office was keeping these opera-
tives in the loop.

Two of the consultants, Reichelderfer
and Hefley, were directly involved in the
redistricting process, acting as go be-
tweens for leadership of the two chambers
regarding the redistricting process. This
was purportedly because of a lack of a
good working relationship between the
Speaker of the House and the President of
the Senate. Yet, by all accounts, the actu-
al staff members of each chamber who
were working on the maps got along well
with each other, as did the chairmen of the
redistricting committees. Regardless, in
their insider roles, Hefley and Reichelder-
er did not have to speak directly to staff
map drawers, or even leadership, to infect
and manipulate the map drawing and
adoption process.

As noted above, the House and Senate
destroyed most e-mails and other records
of communications concerning the redis-
tricting process, as did the political consul-
tants. What was recovered, however, al-
lowed the Plaintiffs to show that Kirk
Pepper, Deputy Chief of Staff to then



442 Fla.

Appendix—Continued

Speaker Dean Cannon, was regularly
sending to Reichelderfer copies of various
draft maps of the Legislature well before
they were disclosed to the publie.

The Defendants acknowledge that this
was improper, but say it is not evidence of
improper intent on the part of the Legisla-
ture because: 1) It was done without per-
mission from his boss; 2) It was not done
for the purpose of influencing the actual
drafting of the maps; 3) Pepper had no
map drawing responsibilities and gave no
directions on how the maps should be
drawn; and 4) He was simply trying to
give his friend, Reichelderfer, a heads up
on what to expect so that he could get
ahead of his competition and better advise
his clients.

Pepper and Reichelderfer apparently
did communicate about the political per-
formance of the maps, however, as evi-
denced by a series of e-mails between the
two. For example, on November 27, 2011,
right after receiving an early unpublished
copy of the Senate’s first draft congres-
sional map from Pepper, Reichelderfer ad-
vised Pepper that the district of Represen-
tative Daniel Webster was “a bit messed
up,” and Pepper responded by inquiring
“performance or geography?” Mr. Pepper
testified that, though it may seem that
they were discussing political performance,
his reply to his friend was actually a signal
reminding him that they should not discuss
such things. Perhaps, but that is a very
unusual and illogical interpretation.

In an email exchange with Reichelder-
fer, Representative Cannon commented
that “we are in fine shape” as long as “the
Senate accommodates the concerns that
you [Reichelderfer] and Rich [Heffley]
identified in the map that they put out
tomorrow.” The Defendants explained
this exchange by saying that the concerns

11. Demographic, election, and compactness

172 SOUTHERN REPORTER, 3d SERIES

Appendix—Continued

referred to was the general concern by the
House that the Senate map would be so
far different than the House map that it
would make reconciliation of the two maps
difficult. Again, perhaps, but this seems a
stretch given the language used.

In October of 2011, Frank Terraferma e-
mailed Chairman Weatherford reporting
that Pepper was at the Republican Party
of Florida huddled on a computer with
Rich Hefley and working on “congressional
redistricting if T had to guess.” Now, it’s
certainly possible that Terraferma was
mistaken or simply speculating without
any basis, as was suggested at trial, but
one has to wonder why he would make this
assumption if Pepper really had nothing to
do with the redistricting process. Maybe
not officially, but as noted above, he was
heavily involved in helping his friend, Rei-
chelderfer with inside information. From
November 2011 until January 2012, Pep-
per transmitted at least 24 draft maps to
Reichelderfer. In most cases, Pepper pro-
vided the draft maps to Reichelderfer be-
fore their release to the public. In many
cases, Pepper provided Reichelderfer with
draft maps that were never released to the
public.

Reichelderfer made a number of modifi-
cations to these and other maps that he
received from Pepper. Some of those re-
visions combine a District 5 with a Black
VAP of over 50% and a Hispanic VAP of
District 9 over 40%. (Compare CP Ex.
885 with CP Ex. 1050). As a result of
such changes, the performance of Districts
5,7, 9, and 10 went from being four Demo-
cratic performing or leaning seats in early
maps such as H000C9001 to two Demo-
cratic and two Republican performing
seats in the enacted map, H000C9047
based on the results of the 2008 presiden-
tial election.!! Indeed, many of the maps

data are derived from Joint Exhibit 1, unless
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and partial maps the consultants focused
on seemed to be in the Central Florida
area, which coincidentally were the areas
in the enacted map I have found to be
problematic.
d. Prior Finding of Partisan Intent
in State Senate Plan

The Florida Supreme Court found im-
proper partisan intent present in the State
Senate Map. The same process and the
same people were involved in drafting the
congressional map. It seems unlikely that
the same taint would not affect that map
as well. There is a difference in that the
former was drawn without any input from
the House and the latter the result of a
collaborative effort. I note, however, that
my concerns with Districts 5 and 10 in-
volve changes to the House’s map in defer-
ence to the Senate. The problems that I
find in Districts 5 and 10 were not present,
at least to the same degree, in the House
version.

2. Evidence of Partisan Intent
Specifically Related to
District 5

The decision to change District 5 to
make it a majority BVAP was made at a
non-public meeting attended by Alex Kelly
and John Guthrie, the chief map drawers
for the House and Senate respectively, and
Will Weatherford and Don Gaetz, chair-
men of the redistricting committees in
their respective chambers. They had been
given direction before the meeting from
their respective chamber leaders, Speaker
of the House Dean Cannon and Senate
President, Mike Haridopolis. Notably,
Alex Kelly testified that Speaker Cannon
told him that the Senate would likely re-

otherwise stated.
12. Then Chairman Weatherford

13. The increased Republican performance is
admittedly marginal, particularly when com-
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quest to push District 5 over 50% BVAP
and that they should be prepared to ac-
cede to that request. Speaker Weather-
ford '? testified that the House only went
along with this request because the Senate
made a “compelling” argument for it, but
he could not remember the substance of
the argument. The reason given at trial
for this change was that the District was
very close to 50% BVAP and that it
seemed prudent to avoid a possible VRA
suit by bumping it up enough to create a
majority-minority district. That justifica-
tion is not compelling, without some show-
ing that it was legally necessary to create
a majority-minority distriet.

The changes also increased the Republi-
can performance of neighboring District
7.3 In the version of District 7 House Plan
9043, Alex Sink (D) would have received
48.5% of the two-party vote in the 2010
gubernatorial election, Barack Obama (D)
would have received 50.5% of the two-
party vote in the 2008 presidential election,
and Jim Davis (D) would have received
39.7% of the two-party vote in the 2006
gubernatorial election. In the enacted
version of District 7, Alex Sink (D) would
have received 47.5% of the two-party vote
in the 2010 gubernatorial election, Barack
Obama (D) would have received 49.6% of
the two-party vote in the 2008 presidential
election, and Jim Davis (D) would have
received 39.0% of the two-party vote in the
2006 gubernatorial election. The change
resulted in a decrease in registered Demo-
crats in District 7 from 36.0% to 35.0%
based on 2010 general election data.

Based on the above, I find that Plaintiffs
have proved that District 5 unnecessarily

paring enacted CD 7 with the analogue dis-
trict in Senate map 9014. However, close
political races are almost always won or lost
on the margins.
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subjugates tier-two principals of compact-
ness. They have also proved portions of
District 5 were drawn to benefit the Re-
publican Party, in violation of tier-one.
Accordingly, District 5 is invalid and must
be redrawn. Any surrounding districts af-
fect by such a change must likewise be
redrawn.

Congressional District 10

District 10 is overall fairly compact. It
has a Reock Score of .39 and a Convex
Hull Score of .73. However, there is an
odd-shaped appendage which wraps under
and around District 5, running between
District 5 and 9. Such appendages render
a district not compact pursuant to tier-two
standards and should be avoided unless
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necessary to comply with tier-one require-
ments. See Apportionment I, 83 So.3d at
634 (“Compact districts should not have an
unusual shape, a bizarre design, or an
unnecessary appendage unless it is neces-
sary to comply with some other require-
ment”). Plaintiffs have shown that the
district could be drawn in a more compact
fashion, avoiding this appendage. Plain-
tiffs adduced multiple iterations emanating
from the House redistricting suite which
did not contain this appendage and were
otherwise more compact. Indeed these it-
erations were more compact in Central
Florida generally, as the chart below will
show.

Central Florida Regional
Compactness Chart

CDS 10.09 0.29 0.1 0.35
CD7 {0.60 0.77 0.67 0.86
CD8 1034 0.76 0.32 0.73
CD9 1048 0.80 0.66 0.90
CD10 | 0.39 0.73 0.42 0.83
CD15 | 0.44 0.75 0.60 0.81
CDb17 | 0.67 0.82 0.64 0.83
AVG. | 043 0.70 0.49 0.76
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The Central Florida Regional Compact-
ness Chart lists compactness scores for all
districts included in Orange, Osceola, and
Polk Counties.

Defendants contend that this appendage,
and the configuration of Central Florida
generally, is necessary to achieve tier-one
minority protection in both Districts 5 and
9. Because the appendage is highly popu-
lated and white majority, they argue that
placing its population in either of those
districts would have impermissibly lowered
the minority VAP. I cannot agree.

14. It is true that CD 9 in plan 9043 did not
keep Osceola County whole. The goal of
keeping cities and counties whole is laudable
and required where “feasible.” Compactness

Appendix—Continued

While the creation of a Hispanic influ-
ence district in CD 9 may be a legitimate
goal, there is no evidence before me to
suggest that it was entitled to tier-one
protection. There was no Hispanic oppor-
tunity district in Central Florida under the
benchmark plan. There was no evidence
that a district without the appendage
would lead to retrogression elsewhere.
Indeed House plan 9043 had a non-retro-
gressive BVAP of 48.03% in CD 5 and a
HVAP of 39.59% in CD 9.1 Nor is District

on the other hand has no such modifier in its
constitutional prescription, “suggesting that
in balancing this criterion with compactness,
more flexibility is permitted.” Id. at 636.
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9 entitled to vote-dilution protection.
There was no evidence to suggest that a
Hispanic majority district could be created
in Central Florida. Defendants cannot
justify deviation from a tier-two constitu-
tional requirement because of a desire to
create a Hispanic influence district.

I also find that District 10 was drawn to
benefit the Republican Party and the in-
cumbent. I reach this conclusion based in
part on the inference that the Florida Su-
preme Court suggested could be drawn
from oddly shaped appendages that had no
legal justification. See Apportionment I,
83 So0.3d at 618. This inference is also
buttressed by the general evidence of im-
proper intent outlined above in my analy-
sis of District 5 and the following evidence
related specifically to the drawing of Dis-
trict 10.

The appendage benefited the incumbent
Representative Webster by returning to
District 10 territory that was part of his
benchmark District 8 and improved the
Republican performance of District 10 in
two out of the three elections relied upon
by the Florida Supreme Court in Appor-
tionment I. In the version of District 10 in
HO000C9043, Alex Sink (D) would have tak-
en 44.9% of the two-party vote in the 2010
gubernatorial election, Barack Obama (D)
would have received 48.0% of the two-
party vote in the 2008 presidential election,
and Jim Davis (D) would have received
39.0% of the two-party vote in the 2006
gubernatorial election. In the enacted
version of District 10, Alex Sink (D) would
have received 45.6% of the two-party vote
in the 2010 gubernatorial election, Barack
Obama (D) would have received 47.6% of
the two-party vote in the 2008 presidential
election, and Jim Davis (D) would have
received 38.9% of the two-party vote in the
2006 gubernatorial election. In addition,
the change lowered the number of regis-
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tered Democrats in District 10 from 37.2%
in H000C9043 to 36.8% in HO000C9047
based on 2010 general election data.

Dr. Ansolabehere also testified that the
changes between House plan 9043 and
adopted plan 9047 altered the boundaries
of that district primarily by moving 80,000
voting age people out of District 10 into
District 9, while moving 71,000 voting age
people out of District 9 to District 10. Dr.
Ansolabehere testified that these changes
were not necessary to make District 9 a
minority-performing district, because with-
out them District 9 was already a minori-
ty-performing district, and the populations
that were shifted were majority white pop-
ulations. As a result of this appendage,
the decrease in Democratic registration in
District 10 and corresponding increase in
Democratic registration in the already
comfortably Democratic District 9 were of
significant Republican benefit for a com-
petitive district such as District 10.

Plaintiffs have proved that District 10
unnecessarily subjugates tier-two princi-
ples of compactness. They have also
proved portions of District 10 were drawn
to benefit the Republican Party, in viola-
tion of tier-one. Accordingly, District 10 is
invalid and must be redrawn, as must the
surrounding districts affected by such
change.

Districts 13 & 14

Plaintiffs claim that Districts 13 and 14
are unconstitutional because they violate
the tier-two standard, requiring that,
where feasible, districts should utilize ex-
isting political and geographic boundaries.
Plaintiffs point to District 14, which reach-
es across Tampa Bay to take in a portion
of South St. Petersburg, splitting the city
of St. Petersburg and Pinellas County.
Plaintiffs suggest that this configuration is
not justified by any tier-one consideration.
They suggest that it is indicative of im-
proper intent to benefit the Republican
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Party and the incumbent, the late Republi-
can Congressman Bill Young.

The benchmark predecessor to District
14 (District 11 in 2002) had a BVAP popu-
lation of 26.78% and a HVAP of 25.84%. As
adopted, Congressional District 14 has a
BVAP of 25.63% and a HVAP of 25.61%.
Romo Plaintiff’s proposed maps A and B
have a BVAP of 21.73% and a HVAP of
26.91%

Plaintiffs have not proved tier-two devia-
tions. While the Romo Plaintiffs’ pro-
posed map does increase the compactness
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of District 13, it causes District 14 to be-
come less compact under both Reock and
Convex Hull measurements. On a region-
al level, the Romo proposed map causes
every district which touched District 13
and 14 to become less compact than the
adopted plan, 9047. As the chart below
shows, the Romo maps would decrease the
compactness in five of the six districts,
while increasing the compactness in only
one. The legislature was not required to
make this tradeoff in compactness to avoid
splitting Pinellas County.

Tampa Bay Regional Compactness
Chart

CD12 0.40 0.38 0.81 0.79
CD13 0.46 0.57 0.82 0.91
CDl14 0.36 0.28 0.69 0.60
CDI15 0.44 0.33 0.75 0.67
CDl6 0.42 0.32 0.81 0.80
CD17 0.67 0.3% 0.82 0.68
AVG. 0.46 0.38 0.78 0.74
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The Tampa Bay Regional Compactness
Chart lists compactness scores for all
which include portions of Hillsborough,
Pasco, Pinellas, and Manatee Counties the
adopted plan.

Nor have Plaintiffs proved that the deci-
sion to include portions of Pinellas County
in District 14 was the result of partisan
mal-intent to benefit the Republican Party.
Unlike Districts 5 and 10, there are no
flagrant tier-two deviations from which I
can infer unlawful intent. The decision to
have District 14 invade Pinellas County
was made early in the process by the
professional staff, as most if not all of the
iterations emanating from both houses
broke into Pinellas County. Thus, unlike
changes made to District 5 by the leaders
during conference committee, this decision
was made by the Staff whom I have found
were insulated from the political consul-
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tants. I simply cannot conclude, on parti-
san effect alone, that the decision to incor-
porate portions of South St. Petersburg
into District 14 was done with the intent to
benefit the Republican Party or the incum-
bant member of Congress.

Districts 21 & 22

Plaintiffs contend that Districts 21 and
22 are invalid. They point to testimony
from Alex Kelly along with redistricting
iterations emanating from the House re-
districting suite. They suggest it was pos-
sible to draw Districts 21 and 22 stacked
on top of each other north to south rather
than in the adopted configuration with the
districts running parallel to each other
down the coast. This configuration could
have avoided county and city splits. Plain-
tiffs contend that failure to adopt this con-
figuration was an unnecessary deviation
from tier-two requirements and evidenced
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an intent to benefit the incumbents in that
area.

Plaintiffs have not met their burden of
proving unnecessary deviation from tier-
two requirements. The iteration Plaintiffs
point to might be more compliant with
tier-two in a vacuum, but they have not
shown that it could be achieved without
violating tier-one requirements for minori-
ty protection in neighboring District 20.1
Alex Kelly did testify that this configura-
tion could be accomplished without retro-
gression. However, the inquiry does not
end there because the benchmark district
was a majority black district. CP 905,
which was discussed extensively at trial,
does not attain majority BVAP status in
District 20. There was no testimony at
trial about District 20 and whether it met
the Gingles preconditions such that it was
protected under the vote dilution provi-
sions of Section 2 of the VRA. Because
District 20 was a majority black district in
the benchmark, I am reluctant to invali-
date the Legislature’s plan absent a show-
ing that more tier-two compliant districts
could be drawn while not violating either
tier-one requirement regarding racial mi-
nority protection. See Apportionment I,
83 So0.3d 597, 641 (“If an alternative plan
can achieve the same constitutional objec-
tives that prevent vote dilution and retro-
gression without subordinating one
standard to another demonstrates that it
was not necessary for the Legislature to
subordinate a standard in its plan”).

Plaintiffs did produce a couple of draft
iterations that achieved majority black sta-
tus for District 20.'® However, after visu-
ally examining these districts I don’t find
sufficient tier-two improvements to justify
invalidating the Legislature’s product.!”
These districts have a more irregular
boundary in Hendry County, compared to
the enacted plan. Additionally, the

15. The Romo Plaintiffs’ proposed map adopts
the same general configuration as the Legisla-
ture’s enacted map.

16. CP 909; CP913.
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stacked configuration of Districts 21 and
22 causes both districts to be deeply invad-
ed by tentacles reaching from District 20.
In enacted plan 9047, District 21 has no
such appendage invading it and is quite
visually compact. Furthermore, these it-
erations cause District 23 to become more
visually non-compact, creating two distinct
areas, joined by a narrower section.

Plaintiffs have not met their burden of
showing unnecessary deviation from tier-
two requirements given the various trade-
offs required to draw compact districts in
the region as a whole. Nor have they
shown that improper intent led to the
adoption of Districts 21 and 22. My “duty
‘is not to select the best plan, but rather to
decide whether the one adopted by the
legislature is valid.’” Apportionment I,
83 So0.3d at 608 (quoting In re Apportion-
ment Law-1992, 597 So.2d at 285).

Districts 25, 26, & 27

Plaintiffs contend that these districts are
invalid because the Legislature unneces-
sarily split Hendry County between two
districts and unnecessarily split the city of
Homestead. They also contend that the
configuration was done to benefit the Re-
publican Party.

Plaintiffs have not proved invalidity. A
regional view of South Florida shows that
any tier-two differences between the en-
acted map and Romo Plaintiffs’ maps are
de minimis. Indeed the enacted plan
splits the same number of counties, while
splitting one less city. Were I to invali-
date the enacted plan based on the objec-
tive tier-two evidence before me, I would
be selecting a plan I found subjectively
better rather than determining if Plaintiffs
have proved the enacted plan invalid. Id.
Nor do I find based on the totality of the
evidence that this configuration was based
on unlawful partisan intent. Moreover, I

17. Plaintiffs did not provide compactness
scores for these districts, so my analysis is
limited to the ocular test.
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credit the testimony of Professor Moreno tricts in South Florida.
that Romo A & B could have a retrogres-

South Florida Regional Compactness Chart

0.50 082 0.42 .77
0.48 0.74 0.49 0.75
0.28 0.60 028 0.62
0.18 0.61 022 053
027 057 038 0.56
038 0.73 037 0.76
0.40 073 042 0.65
018 0.46 017 0.49
0.46 0.81 0.59 0.84
0.35 0.67 036 0.66

The South Florida Regional Compactness Chart contains compactness scores for all
districts included in Palm Beach, Broward, Miami-Dade, and Monroe Counties.

South Florida Regional County and City Split Chart

CONGRESSIONAL PLAN [ROMO A &B
Split Counties 5 3
Counties Splits 19 18
Split Cities 18 19
City Splits 45 42

This table uses the same 9 districts included in the
South Florida Regional Compactness Table.!®

18. The specific counties and cities split are as follows:

Congressional Plan Split Counties by District
Broward-20, 21, 22, 23, 24, 25

Collier-19, 25

Hendry-20, 25

Miami-Dade-23, 24, 25, 26, 27

Palm Beach-18, 20, 21, 22

Congressional Plan Split Cities by District
Boynton Beach-20, 22

Deerfield Beach-20, 21, 22

Fort Lauderdale-20, 22, 23

Hialeah-25, 27

Homestead-26, 27

Romo A & B Split Counties By District
Broward-20, 21, 22, 23, 24

Collier-19, 25

Miami-Dade-23, 24, 25, 26, 27

Palm Beach-18, 20, 21, 22

St. Lucie-8, 18

Romo A & B Split Cities by District
Coconut Creek-20, 21

Deerfield Beach-20, 21, 22

Fort Lauderdale-20, 22, 23
Hallandale Beach-23, 24
Hollywood-23, 24
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CONCLUSION

As 1 find the Legislature’s remaining
affirmative defenses to be without merit, I
find the Congressional Redistricting plan
adopted by the Legislature to be constitu-
tionally invalid. Specifically, Districts 5
and 10 were drawn in contravention of
Article ITT Section 20 of the Florida Con-
stitution. They will need to be withdrawn,
as will any other districts affected thereby.
All additional challenges to the plan are
rejected. Jurisdiction is reserved to con-
sider any pending or post-judgment mo-
tions, and to enter such further orders as
may be necessary to effectuate this judg-

Lake Worth-20, 22
Lantana-20, 22

Margate-20, 21

Miami-24, 27

Miramar-24, 25

Oakland Park-20, 22
Pembroke Pines-23, 24, 25
Plantation-20, 22, 23
Pompano Beach-20, 21, 22
Riviera Beach-18, 20, 22
Royal Palm Beach-18, 20, 21
Sunrise-20, 22, 23

West Palm Beach-18, 20, 22
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ment or to otherwise fashion an appropri-
ate equitable remedy.

DONE AND ORDERED in Chambers
at Tallahassee, Leon County, Florida, this
10th day of July, 2014.

/s/ Terry P. Lewis
TERRY P. LEWIS

Circuit Judge
Copies to:
All Counsel of Record

w
O E KEY NUMBER SYSTEM
T

Margate-20, 21

Miami-24, 27

Miramar-20, 24

North Miami-23, 24
Oakland Park-20, 22
Pembroke Pines-23, 24
Plantation-20, 22
Pompano Beach-20, 21, 22
Port St. Lucie-8, 18
Riviera Beach-18, 20
North Miami Beach-23, 24
Sunrise-20, 22, 23
Tamarac-20, 21

West Palm Beach-18, 20



